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Plaintiff-Appellee State of Hawai ‘i (State) charged
Def endant - Appel | ant Ant hony Andrew Locken (Locken) by fel ony
i nformati on and non-felony conplaint with second-degree assault
agai nst Larsen Kaneda (Kaneda) (Count 1) and third-degree assault
agai nst Karinne Wng (Wng) (Count 2). Kaneda went to high
school with and was friends with brothers Konrad Bruesehoff
(Konrad) and Hans Bruesehoff (Hans), who were Locken's roonmmsates,
and Kaneda knew Locken through the brothers. Wng was Kaneda's
girlfriend.
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The charges stemfroman all eged assault that occurred
after a group of people, which included Locken, Kaneda, Wng,
Konrad, and Hans, had gone out for the evening. The group then
went to Konrad's and Hans' house and got into an argunent over
how Locken had behaved while they were out. Wng all eged that
during the argunent, Locken grabbed her and ki cked her, causing
her to feel pain and cry. Kaneda alleged that when he canme to
his girlfriend s defense, Locken kicked him causing the
di sl ocation of his right shoulder and an indentation fracture in
t he bone socket. Locken presented contrary evidence though
W t nesses who testified that Locken did not grab Wwng and did not
ki ck Wbng or Kaneda.

After a jury trial, Locken was found guilty of the
| esser included offense of third-degree assault on Count 1 and
guilty as charged of third-degree assault on Count 2. The
Circuit Court of the First Crcuit (Crcuit Court)! sentenced
Locken to concurrent terns of probation for one year on each
count .

Locken appeals fromthe "Judgnent of Conviction and
Probati on Sentence" (Judgnent) entered by the Grcuit Court on
July 11, 2011. On appeal, Locken contends that: (1) the Grcuit
Court erred in allowng the introduction of Locken's "prior bad
act,"” which involved a prior incident where Locken caused a fight
that resulted in injury to Konrad; (2) the Crcuit Court erred in
i ssuing a "blanket" restriction on defense counsel's cross-
exam nation that precluded himfromasking witnesses if they were
lying; (3) the Crcuit Court erred in denying defense counsel's
request to recall a defense wtness to ask a question counsel
forgot to ask, and that defense counsel's failure to ask the
guestion constituted ineffective assistance of counsel; and (4)
the Crcuit Court erred in instructing the jury on self-defense.
As expl ained below, we affirmthe Crcuit Court's Judgnent.

The Honorable Karen S.S. Ahn presi ded.
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BACKGROUND
l.

The main people involved in this case and their
relationship to each other are as follows. Locken was a roonmmate
of brothers Hans and Konrad. Kaneda went to the same hi gh school
as Hans and Konrad, was classmates with Konrad, and was friends
with both brothers. Wng was Kaneda's girlfriend and was friends
with the brothers. Kaneda and Wng knew Locken through the
brothers. Locken and Konrad, along with Sean Diaz (D az) and
M ke Rubi no (Rubino), were classmates at a California State
university maritinme acadeny. After graduating fromthe acadeny,
Locken noved to Hawai ‘i to work and began residing with Konrad
and Hans. At the time of the charged incident, D az and Rubino
resided in California, but were visiting Locken and Konrad in
Hawai ‘i and were staying with Locken, Konrad, and Hans at the
brothers' house. The brothers' nother and the nother's
boyfriend, Mark Murray (Murray), |ived next door.

On the night of the charged incident, a group of eight
peopl e, consisting of Locken, Konrad, Hans, Kaneda, Wng, Di az,
Rubi no, and Ryan Katahara (a hi gh school classmate of Kaneda and
Konrad), went to Dave & Buster's. The group |left Dave & Buster's
after being there for about two hours. Qutside of Dave &
Buster's, Locken got into a dispute with a "local guy" and
chal l enged the local guy and his friends to a fight. Wng
intervened to break up the confrontation, saying "we don't want
any trouble[.]" The potential altercation was averted and the
group of eight drove to the brothers' house.

.

At trial, the testinony of the State's w tnesses and
the defense w tnesses about what happened at the brothers' house
di verged sharply. The State call ed Kaneda and Wng, who
testified as foll ows.

At the brothers' house, Wng asked Locken why he wanted
to "cause a scene or cause trouble" and place the people with him
at risk of getting hurt. Hans, who had been with the group that
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eveni ng, was di sabl ed; Hans had a pacenmaker in his heart and
three artificial discs in his back. Wng had been present | ess
than six nmonths before, when Locken was involved in a simlar

i ncident in which Konrad had been "fal secracked”" by a "local guy"
that Locken wanted to fight.

Wng asked Locken if he was going to pick hinself and
his pride over his friends' well-being. Wen Locken responded
that he would pick hinself, Hans joined the conversation and
asked Locken why Locken would say sonething like that. Locken
becane aggressive, put up his hands, and challenged Hans to a
fight. This angered Hans, who argued with Locken. Konrad
bl ocked and restrai ned Locken and Rubi no bl ocked and restrai ned
Hans to keep Locken and Hans apart. However, Locken continued to
call out Hans, saying he "could take [Hans] down[.]"

Wng tried to cal mLocken, telling himthat because of
Hans' condition with a pacenaker in his heart and artificial
discs in his back, Hans could get hurt or die if pushed the wong
way. I n response, Locken asked Wng if she wanted to fight too.
As Konrad was trying to restrain Locken, Locken grabbed Wng's
armtw ce and kicked her in the right thigh, causing her to begin
cryi ng.

Kaneda got between Locken and Wng and asked Locken,
"What are you doing hitting a girl?" Locken started "wheeling
ki cks" at Kaneda and | anded three or four kicks to Kaneda's right
shoul der. Murray, the boyfriend of the brothers' nother, cane
over to break things up. Locken challenged Murray to a fight,
saying, "You want to go too, old man?" The brothers' nother then
cane over and finally separated everyone, with the brothers,
Kaneda, Wng, and Katahara going to the nother's house.

The State al so called Hans and Murray as w t nesses.
Hans and Murray corroborated the testinony provided by Kaneda and
Wong.

The State presented nedical evidence fromDr. Elizabeth
| gnacio (Dr. Ignacio), an orthopedic surgeon. Dr. lgnacio
testified that Kaneda sustained "an anterior inferior shoul der
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di sl ocation,"” associated tissue danage, and an "indentation
fracture" or "inpaction fracture"? of his shoul der ball joint,
and that the injury was "recent"” when she exam ned him The
State al so introduced pictures of Whng taken two days after the
i nci dent that showed a | arge bruise on her leg, as well as
brui ses on her arm

L1l

The defense called D az and Rubi no,?® Locken's
classmates fromthe maritine acadeny, as witnesses. Dias and
Rubi no presented a markedly different picture of what occurred at
the brothers' house. According to their testinony, Wng and Hans
were "acting drunk” and were angry at Locken for what had
happened earlier that evening. Wng yelled hysterically at
Locken, who ignored Whng or told Whng to m nd her own busi ness.
In response, Wng |lunged at Locken and tried to scratch or strike
him Kaneda tried to pull Wng away, and Konrad pushed Locken
back into a chair and kept himfromgetting up. D az and Rubi no
testified that Locken did not grab Wing and did not kick or
stri ke Wng or Kaneda. Locken did not testify at trial.

DI SCUSSI ON
l.

Locken contends that the Grcuit Court erred in

permtting the State to introduce evidence of the prior incident
in which a "local guy," whom Locken wanted to fight,
"fal secracked”" Konrad. Locken clainms that the Crcuit Court
erred in permtting this "prior bad act"” evidence pursuant to
Hawai ‘i Rul es of Evidence Rule 404(b). W disagree.

HRE Rul e 404(b) (Supp. 2013) provides, in relevant

part:
Evi dence of other crimes, wrongs, or acts is not adm ssible
to prove the character of a person in order to show action
2Dr . I gnaci o explained that this type of fracture is not what most
people think of as a fracture -- when a bone is broken in two pieces -- but

described the fracture as like an indentation in a ping pong ball.

3Rubi no's testi mony was presented through a video deposition.
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in conformty therewith. It may, however, be adm ssible
where such evidence is probative of another fact that is of
consequence to the determ nation of the action, such as
proof of notive, opportunity, intent, preparation, plan
knowl edge, identity, nodus operandi, or absence of m stake
or accident.

(Enmphasi s added.) Under HRE Rul e 404(b), evidence of "other
crines, wongs, or acts" is adm ssible when: (1) it is relevant
to any fact of consequence other than the defendant's propensity
to commt the crine charged; and (2) its probative value is not
substantially outwei ghed by the danger of unfair prejudice.

State v. Renon, 73 Haw. 23, 31-32, 828 P.2d 1266, 1270 (1992). A
trial court's determ nation that evidence is relevant turns on
the application of HRE Rul e 401 (1993)* and is revi enwed under the
right/wong standard. State v. Cordeiro, 99 Hawai ‘i 390, 404, 56
P.3d 692, 706 (2002). The trial court's decision in balancing
probative val ue against unfair prejudice involves the application
of HRE Rule 403 (1993)° and is reviewed for abuse of discretion.

| d.

The |ist of perm ssible purposes for the adm ssion of
"other bad acts" set forth in HRE Rule 404(b) is not intended to
be exhaustive. State v. dark, 83 Hawai ‘i 289, 300, 926 P.2d
194, 205 (1996). Under HRE Rul e 404(b), any purpose for which
bad- acts evidence is introduced is a proper purpose as |long as
the evidence is not offered solely to prove the defendant's

“HRE Rul e 401 defines "rel evant evidence" as foll ows:

"Rel evant evidence" neans evidence having any tendency to nake the
exi stence of any fact that is of consequence to the determ nation
of the action nore probable or |ess probable than it would be

wi t hout the evidence

SHRE Rul e 403 provi des:

Al t hough rel evant, evidence may be excluded if its probative val ue
is substantially outwei ghed by the danger of unfair prejudice
confusion of the issues, or msleading the jury, or by

consi derations of undue delay, waste of time, or needless
presentation of cunul ative evidence
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crimnal propensity. 1d. at 301, 926 P.2d at 206 (citing United
States v. Mller, 895 F.2d 1431, 1436 (D.C. Gr. 1990)).

Here, the prior incident involving Locken was
introduced to place in context Wng's conduct in questioning
Locken about his behavior earlier that evening, when Locken had
chal l enged a "l ocal guy" and the local guy's friends to a fight.
It expl ai ned why Wng was so concerned that Locken's actions had
pl aced the safety of others in the group at risk and why she
asked Locken whet her he would pick his pride over his friends'
safety. The prior incident was rel evant to show ng the context
for the questions directed at Locken by Wng and Locken's
reaction to those coments. It also showed that Wng had good
reason for questioning Locken's behavior that evening and thereby
assisted the jurors in assessing Wwng's credibility. W concl ude
that the prior incident was relevant and adm ssi bl e under HRE
Rul e 404(b). See dark, 83 Hawai ‘i at 300-03, 926 P.2d at 205-08
(concluding that prior incidents of donmestic violence were
adm ssi bl e under HRE Rul e 404(b) to show the context of the
rel ati onshi p between the defendant and the alleged victim; State
v. laukea, 56 Haw. 343, 348-54, 537 P.2d 724, 729-32 (1975)
(concluding that evidence of the defendant's prior crimes, which
expl ai ned and placed in context the conplaining witness's
statenments and actions, was adm ssible).

In addition, the Crcuit Court gave the jury a limting
i nstruction, which prohibited the jury fromusing evidence of the
prior incident to determ ne that Locken was a person of bad
character. The jury is presuned to follow a trial court's
instruction, and the limting instruction served to mtigate any
unfair prejudice resulting fromthe evidence of the prior
incident. State v. Kazanas, 134 Hawai ‘i 117, 129, 336 P.3d 217,
229 (App. 2014). W conclude that the Grcuit Court did not err
in admtting evidence of the prior incident.

.

Locken argues that the Crcuit Court erred in issuing a

"bl anket” restriction on defense counsel's cross-exam nation that
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precluded himfromasking witnesses if they were lying. A
question that accuses a witness of |ying may be argunentative and
may be precluded on that ground. However, asking a witness if he
or she is lying is not always an inperm ssible question, and
therefore, a blanket prohibition against this question is
unwarranted. W conclude that the Crcuit Court erred to the
extent that it inposed a blanket prohibition on defense counsel's
aski ng wi tnesses whether they were |lying. However, under the
ci rcunst ances of this case, we conclude that any inproper
restriction inposed by the Circuit Court on defense counsel's
cross-exam nation did not affect Locken's substantial rights and
constituted harmnl ess error.
A

The i ssue arose during defense counsel's cross-
exam nation of Kaneda. On direct exam nation, Kaneda testified
that he sustained an injury to his right shoulder as the result
of Locken's kicks. However, Kaneda admtted that when he first
went to see Dr. Sarmuel Kim (Dr. Kim for the injury shortly after
the incident, he told Dr. Kimthat his right shoul der had been
injured after he fell down sone steps and | anded on the shoul der.
Kaneda explained that he lied to Dr. Kimbecause "I just felt so
ashamed of -- because for nme, as a boyfriend for [Wng,] | was
not there in time for her because it all happened so fast that |
could not be able to help her in time. The damage was al ready
done, so -- and | was just ashanmed of saying that." Kaneda
testified that he later went back and told the doctor what
actual Iy happened because the information m ght hel p the doctor
di agnose and treat his injury.

On direct exam nation, Kaneda also testified that he
did not imediately report the incident to the police because he
was scared -- he lived only a few bl ocks away from Locken and was
afraid Locken would retaliate if Kaneda filed a police report.
I n describing the argunment between Locken and Hans that preceded
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Locken's assault of Whng, Kaneda stated that Hans was frustrated
and talking loudly to Locken. Kaneda further testified:

Q. Okay. And how did [Locken] respond to that?
A. [ Locken] took it negative. He -- | saw him
becom ng aggressive. He actually ran toward -- he was

trying to run towards Hans.

Q. Okay. . . . how far apart were they?
A. Let's see. About seven feet, eight feet.
Q Okay. So they were sort of trying to get at

each ot her?
A. Yes, within that room

Kaneda then stated that when Hans and Locken were trying to cone
at each other, Konrad intervened and pushed Locken down into a
sof a and Rubi no hel d Hans back.

On cross-exam nation, defense counsel inpeached Kaneda
with his prior inconsistent statenents to his treating doctors
about the cause of the injury. Kaneda admtted that he had |ied
to his doctors when he told themthe injury occurred when he fel
down sone steps.® Kaneda also admitted that he did not tell Dr.
Kimthat he had been injured by being kicked in the shoul der
until after Kaneda had reported the incident to the police.

Def ense counsel al so i npeached Kaneda with his prior statenents
to the police, getting Kaneda to acknow edge that his trial
testinmony included information he did not tell the police.

I n def ense counsel's cross-exam nation of Kandea about
his testinony regardi ng the argunent between Locken and Hans t hat
preceded Locken's assault of Wng, the follow ng colloquy took
pl ace:

By M. W I kerson [(Defense counsel]):

Q. When Hans got over to [Locken], [Locken] was
standing in front of the chair?

A. [Locken] or Hans didn't get to [Locken], though.
M ke Rubino actually held him back -- held Hans back.

®kaneda testified that he had lied to Dr. Kim and Dr. Wong about havi ng
fall en down steps, but not to Dr. |gnacio.

9



FOR PUBLICATION IN WEST'SHAWAI‘I REPORTS AND PACIFIC REPORTER

Q. [ Locken] never got out of his chair, did he?

A. No, he was trying to.

Q. And he was trying to get out of his chair. He
never got out of his chair, right?

A. Yes.

Q. Why did you tell the jury earlier that [Locken]
t ook eight steps toward Hans? That's what you said, right?

A. Yes.

Q. Yet that's not true, is it?

A. No.

Q. You lied, right?

MS. YOO [ (Deputy Prosecutor)]: Objection, Your Honor --
THE W TNESS: Yes.
MS. YOO: -- argumentative.
THE COURT: Sust ai ned.
BY MR. W LKERSON:

Q. May the record reflect that the witness just
said that he I|ied.

THE COURT: Sustained. That is an argumentative
questi on.

MR. W LKERSON: May | approach?

THE COURT: Yes.
(The followi ng proceedi ngs held at the bench:)

THE COURT: M. WI kerson.

MR. W LKERSON: Judge, |'m moving for a mistrial. The
prosecutor continually interrupts my legitimte

cross-exam nation with this witness. Just because the Court
believes it's argunentative, the prosecution believes it's

argument ati ve. It's not argunentative. I am aski ng
questions. They're |eading questions and if -- just because
the prosecution doesn't |like ny questions does not mean that

they're argumentative. This witness just told the jury that

THE COURT: Keep your voice down.

MR. W LKERSON: The witness just told the jury that --
the witness just told the jury that he lied to themright
now -- right now on the stand.

THE COURT: No, | don't have a problem --

10
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MR. W LKERSON: And that somehow - -

THE COURT: WAit. I don't have a problem with your
Cross. I don't have a problem with |eading questions. My
problemis with the word "lied." | don't think either of
you can use it. That is, to me, a conclusory judgment cal
that the jury has to make. You can be m staken. W can
m sspeak or we can lie. It's up to the jury to decide. You

can't say, "you're lying, aren't you?" You can't say that.
MR. W LKERSON: The witness agreed that he lied

THE COURT: Who knows what he -- | don't know.
MR. W LKERSON: I know what he said and | --

THE COURT: And you can bring it out that "didn't you
just say he wal ked several steps toward the other fell ow and
that's not what happened, is it?" You can ask him "why'd
you say that?" Maybe you don't wanna ask him that but give
him a chance to explain. But you cannot use the word "lied"
and neither can Ms. Yoo.

MR. W LKERSON: I'"'m noving for --

THE COURT: That is argunentative. You may nove
for mistrial, |I'mgonna deny it because | think your
client can get a fair trial. I don't have any problem
with that. I don't have any question about that. I''m
telling you, please, do not use the word "lied"
because it is an argumentative question -- word to
use.

MR. W LKERSON: I"'mnmoving for a mstrial. The

prosecution continues to violate M. Locken's right to
confront this witness. This is the State's star witness
with regards to a felony charge; continually interrupted
with very inappropriate objections.

THE COURT: All right. Well -—-
MR. W LKERSON: Not only -- not only — not only

in my cross-exam nation of this witnesses but in ny
opening statement as well.

THE COURT: All right. Well, Ms. Yoo, | would expect
you to object when you have a -- you feel you have a
reasonabl e and good faith basis to object. | do not want to

see objections from anybody just to interrupt, whether --
and that would be an objection and | don't care if it's
overrul ed or sustained -- | just wanna -- | just wanna
interrupt somebody. So that goes for everybody here.

Shortly after defense counsel resuned his cross-
exam nation, the foll ow ng took place:

. M. Kaneda, now based on what you just told us
[that when you tell someone something that is not true, it's
a lie], how many tinmes have you lied to the jury today?

MS. YOO: Objection, Your Honor.

11
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THE COURT: Sust ai ned. I will -- 1 will strike that
questi on. It is totally inappropriate. The jury will
di sregard it. Next question pl ease.

The follow ng day, during a bench conference called in
relation to defense counsel's cross-exam nation of Kaneda about
whet her he was drunk during an incident Kaneda testified occurred
after the charged incident, the follow ng discussion occurred:

THE COURT: No, | think what we'd |ike to do as well
is to make clear that, you know, we're not supposed to be
using argumentative terns during questioning. I know this
is cross, and | know that, you know, you want to establish
certain things which is fine, as long as it's relevant. But
to —-

MR. W LKERSON: Judge, asking a witness if he is drunk
is not argunentative.

THE COURT: I'"'m not saying it is. I think I'm
thinking of the use of terns liberally yesterday |ike
“lied," and that is just not done.

MR. W LKERSON: Asking a witness if he |lied?

THE COURT: That is not done. You can argue that at
cl osi ng.

MR. W LKERSON: That is done, Judge.

THE COURT: This is the establishment of evidence;

it's not argument. Your argument, as | think most | awyers
know, comes at closing, and | have no problem with that at
that point to say | ook at what he said, he |ied. But to say

are you lying now --
MR. W LKERSON: Judge --

THE COURT: ~-- is inmproper, and |'ve already said
that, okay? That's the way this Court sees it, and that's
the way it's going to be.

MR. W LKERSON: If I may, Judge. It's nore
obj ectionable for nme to argue to the jury that witnesses are
liars than for me to ask the witness are you a liar and have
the witness say yes, in fact, and that is what | did
yesterday.

THE COURT: And |I've said | think you should take that
up, you know, that's fine with me. Okay, so that's the
ruling of the Court.

B.
G ven the record, it is not entirely clear the extent
to which the Grcuit Court's rulings were based on (1) a
determ nation that defense counsel's questions to Kaneda

12
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regardi ng whether he was |ying were argunentative in the manner
and context in which they were posed, or (2) a belief that asking
a W tness whether he or she is lying is per se inproper and
shoul d al ways be prohibited. The fornmer would be a perm ssible
basis for the Grcuit Court's rulings, while the latter would
not .

A crimnal defendant's "right to confront and to
cross-examne is not absolute and nmay, in appropriate cases, bow
to accommpdate other legitimate interests in the crimnal trial
process."” Chanbers v. M ssissippi, 410 U S. 284, 295 (1973);
State v. El'Ayache, 62 Haw. 646, 649, 618 P.2d 1142, 1144 (1980);
see M chigan v. Lucas, 500 U. S. 145, 149 (1991) (concluding that
a crimnal defendant's "right to present relevant testinony is
not without limtation" (internal quotation marks and citation
omtted)); State v. Pond, 118 Hawai ‘i 452, 463, 193 P.3d 368, 379
(2008). Under HRE Rule 611 (1993), the trial court "shal
exerci se reasonabl e control over the node and order of
interrogating w tness and presenting evidence so as to (1) nake
the interrogation and presentation effective for the
ascertai nnment of the truth, (2) avoid needl ess consunpti on of
time, and (3) protect the witness from harassnent or undue
enbarrassnent.” The trial court's authority to control the node
of interrogating wtnesses and presentation of evidence includes
the discretion to prohibit counsel from asking argunentative
questions. See Cordeiro, 99 Hawai ‘i at 420, 56 P.3d 692, 722
(2002); State v. Sanchez, 82 Hawai ‘i 517, 531-32, 923 P.2d 934,
948-49 (App. 1996); State v. Peseti, 101 Hawai ‘i 172, 180, 65
P.3d 119, 127 (2003); United States v. Wod, 695 F.2d 459, 464-65
(10th Gr. 1982); Price v. State, 347 S. E 2d 365, 366 (Ga. O
App. 1986). The Circuit Court therefore had the authority to
sustain an objection to defense counsel's asking Kaneda if he was
lying if it determned that the question was argunentative.

C

On the other hand, we conclude that there is no per se

or bl anket prohibition against counsel asking a wtness if he or

13
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she is lying. In State v. Maluia, 107 Hawai ‘i 20, 108 P.3d 974
(2005), the Hawai ‘i Suprenme Court held that the prosecution, "
not ask a defendant to comment on another witness's veracity."

may

Mal uia, 107 Hawai ‘i at 24, 108 P.3d at 978. The court expl ai ned

t hat :

Such questions, referred to as "were-they-lying" questions,
are improper for the following reasons: (1) they invade the
province of the jury, as determ nations of credibility are
for the jury; (2) they are argumentative and have no
probative value; (3) they create a risk that the jury may
conclude that, in order to acquit the defendant, it nust
find that a contradictory witness has lied; (4) they are
inherently unfair, as it is possible that neither the

def endant nor the contradictory witness has deliberately

m srepresented the truth; and (5) they create a "no-win"
situation for the defendant: if the defendant states that a
contradictory witness is not lying, the inference is that
the defendant is lying, whereas if the defendant states that
the witness is lying, the defendant risks alienating the
jury (particularly if the contradictory witness is a |aw
enf orcement officer).

|d. Based on this reasoning, the court held that it was
prosecutorial m sconduct for the prosecutor to ask Ml uia

guestions, the "practical effect” of which was to ask Maluia "to
comment on the veracity of the prosecution's witnesses.” |d. at

25, 108 P.3d at 979.

In this case, however, the Crcuit Court sustained
obj ections to questions posed by defense counsel to Kaneda
concerni ng whet her Kaneda hinself was Iying. This is nuch

different than the situation presented in Maluia. The policy

concerns articulated in Maluia regarding the unfairness of asking

one witness to coment on the veracity of another witness's
testinmony and its effect on invading the jury's province to

determne credibility does not arise when the witness is asked to

comment on his or her own credibility. Certainly, the wtness
conpetent to render an opinion on his or her own veracity, and
the witness's answer to the question "Are you |lying?" would be
relevant to the jury's assessnent of the witness's credibility.

is

We therefore conclude that there is no per se prohibition against

asking a witness if he or she is lying and that a bl anket
prohi bition agai nst such question is unwarranted. G een V.

14
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State, 532 S.E.2d 111, 115 (Ga. Ct. App. 2000) ("To ask the
defendant if he hinmself is lying serves the inportant function of
testing his veracity and credibility and so is well within the
appropriate scope of cross-examnation."); United States v.
Freitag, 230 F.3d 1019, 1024 (7th Gr. 2000) ("[We are not
troubl ed by the prosecutor asking a witness to remark on the

trut hful ness of her own testinony because the witness's reaction
and response are proper fodder for the jury's credibility
determnations."); State v. Cislip, 796 P.2d 1108, 1115 (N. M

Ct. App. 1990) ("It is not error per se to ask a witness if he is
lying."), overruled on other grounds by Santillanes v. State,

849 P.2d 358, 368 n.7 (NNM 1993) and State v. Belanger, 210 P.3d
783, 792 & n.1 (N.M 2009).

D.

We hold that the Crcuit Court erred to the extent that
it inposed a bl anket prohibition on counsel asking w tnesses
whet her they were lying. W further hold, however, that under
the circunstances of this case, such error was harm ess because
any inproper restriction inposed by the Crcuit Court on defense
counsel's cross-exam nation did not affect Locken's substanti al
rights.

As the Circuit Court noted, there are other ways to
i npeach a witness's testinony and attack his or her credibility
besi des asking whether the witness is lying, and the Crcuit
Court did not preclude defense counsel from pursuing these other
met hods. The only witness that defense counsel asked if he or
she was |ying was Kaneda; Locken does not cite to any ot her
W t ness to whom def ense counsel posed (or sought to pose) the
"Are you |lying?" question, and Locken does not describe how the
inability to pose the question adversely affected his defense.

Wth respect to Kaneda, defense counsel was permtted
to thoroughly inpeach Kaneda and attack Kaneda's credibility
t hrough cross-exam nation. Defense counsel was able to show t hat
contrary to Kaneda's testinony at trial that his shoulder injury
was inflicted by Locken, Kaneda initially told Dr. Kimand Dr.
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Wbong from whom he sought treatment that his shoulder injury was
caused by his falling down stairs. Defense counsel elicited

evi dence that Kaneda did not tell Dr. Kimthat he was injured in
an assault until after he reported the alleged assault to the
police. Defense counsel further elicited nunerous differences
bet ween Kaneda's trial testinony and the information Kaneda had
provided to the police.

For these reasons, we conclude that the Grcuit Court's
restrictions on defense counsel's ability to ask whether the
w tness was lying did not affect Locken's substantial rights.

See Maluia, 107 Hawai ‘i at 27, 108 P.3d at 981 (concl udi ng that
al though it was prosecutorial m sconduct to ask Maluia to conment
on the veracity of the prosecution's w tnesses, such inproper
guestions were harmess error); State v. Wite, 92 Hawai ‘i 192,
205-06, 990 P.2d 90, 103-04 (1999) ("Wen the trial court
excl udes evidence tending to inpeach a witness, it has not abused
its discretion as long as the jury has in its possession
sufficient information to appraise the biases and notivations of
the witness." (block quote format and citation omtted)).

[T,

Locken contends that the Grcuit Court erred in denying
def ense counsel's request to recall Diaz, a defense witness, to
ask a question counsel forgot to ask. He further argues that
defense counsel's failure to ask the question entitles himto
relief on the ground of ineffective assistance of counsel. W
di sagr ee.

A

The background regardi ng defense counsel's request to
recall Diaz is as follows. Kaneda had previously testified that
he went to the brothers' house two nights after the all eged
assault, with his armin a sling. |In response to questions asked
by defense counsel, Kaneda deni ed that anyone asked why he was
wearing a sling and denied that he told anyone there that he had
been hurt at work earlier that day.
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Diaz was cal l ed after Kaneda conpleted his testinony,
and Diaz was the last witness to testify that day. After D az
was excused, the Crcuit Court excused the jury. Counsel for
both sides remai ned to discuss arrangenents for the playing of
t he vi deotaped testinony of Rubino the next day. During that
di scussi on, defense counsel asked for permssion to recall Diaz
to ask a question counsel forgot to ask. Defense counse
asserted that he wanted to recall D az to inpeach Kaneda's
previous testinony. Defense counsel proffered that Diaz would
testify that he was present at the brothers' house when Kaneda
cane over a day after the alleged assault, that Di az heard Konrad
ask Kaneda why Kaneda was wearing a sling, and that Kaneda
responded that he hurt hinself at work.

The State objected to defense counsel's request to
recall Diaz, asserting that D az had al ready been excused and
that even if he was still on the stand, the proposed questioning
of Diaz was beyond the scope of the State's cross-exam nation.
Def ense counsel argued that if the Grcuit Court did not allow
himto recall Diaz, then Locken was denied the effective

assi stance of counsel. The Circuit Court deni ed defense
counsel's request to recall D az.
B.

We conclude that the Crcuit Court did not abuse its
di scretion in denying defense counsel's request to recall D az.
HRE Rul e 611 grants the trial court authority and discretion to
"exerci se reasonable control over the node and order of
interrogating wtness and presenting evidence[.]" HRE Rule
6l11(a); see State v. Jackson, 81 Hawai ‘i 39, 47, 912 P.2d 71, 79
(1996). Under this rule, "redirect is properly limted to the
devel opnment, correction and refutation of matters brought out for
the first time on cross[.]" Jackson, 81 Hawai ‘i at 47, 912 P.2d
at 79 (internal quotation marks, citation, and brackets omtted).
Def ense counsel had a full and fair opportunity to exam ne D az.
However, due to oversight, he forgot to ask Diaz a question that
he had intended to ask. Under standard rules of trial practice,
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an attorney for a party is required to ask all desired questions
before a witness is excused. Moreover, as explained further
bel ow, Locken has not shown that he was substantially prejudiced
by the Circuit Court's denial of his request to recall D az.
Al though the Circuit Court had the discretion to permt defense
counsel to recall Diaz, we cannot say that it was an abuse of
di scretion to deny defense counsel's request.
C.

We al so conclude that based on the existing record,
Locken has not established that his counsel's failure to ask the
guestion for which he sought to recall Diaz constituted
i neffective assi stance counsel .

[ T] he def endant has the burden of establishing ineffective
assi stance of counsel and must meet the followi ng two-part
test: 1) that there were specific errors or om ssions
reflecting counsel's lack of skill, judgment, or diligence;
and 2) that such errors or om ssions resulted in either the
wi t hdrawal or substantial inmpairment of a potentially
meritorious defense.

State v. Richie, 88 Hawai ‘i 19, 39, 960 P.2d 1227, 1247 (1998).
Locken has failed to show that defense counsel's error resulted

in prejudice such that it resulted in the wthdrawal or
substantial inpairnment of a potentially neritorious defense.

Def ense counsel sought to recall Diaz to inpeach
Kaneda's testinony. However, as previously discussed, defense
counsel, though his cross-exam nation of Kaneda, had al ready
presented significant evidence to i npeach Kaneda and attack his
credibility. Defense counsel was able to inpeach Kaneda's trial
testinmony that his shoulder injury was inflicted by Locken
t hrough Kaneda's prior inconsistent statenents to Dr. Kimand Dr.
Wng, who treated Kaneda. Defense counsel also elicited nunerous
di fferences between Kaneda's trial testinony and Kaneda's
statenents to the police. Thus, the additional inpeachnment of
Kaneda sought through the recalling of Diaz was cunul ative. See
Wiite, 92 Hawai ‘i at 205-06, 990 P.2d at 103-04 (concl udi ng that
the trial court did not abuse its discretionin limting the
scope of defense counsel's cross-exani nation because the jury had
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sufficient inpeachnment information to assess the witness's
credibility and notivation to fabricate testinony against the
defendant). |In addition, Diaz's proffered testinmony would only
have served to i npeach Kaneda's testinony; it would not have
i npeached the trial testinony of Wng, Hans, or Miurray, who al
provi ded testinony supporting the assault charges agai nst Locken.
Furt hernore, based on the existing record, Locken has
failed to show that the failure ask D az the inpeachnent question
resulted in the withdrawal or substantial inpairnment of a
potentially neritorious defense. Although defense counsel
proffered his understanding of Diaz's anticipated testinony,
there is no affidavit or sworn statenent by Diaz in the record.
See Richie, 88 Hawai ‘i at 39, 960 P.2d at 1247 ("Ineffective
assi stance of counsel clainms based on the failure to obtain
W t nesses nmust be supported by affidavits or sworn statenments
describing the testinony of the proffered witnesses."). Thus,
exactly what Diaz would have said if recalled remains unclear.
More inportantly, the record is not sufficiently
devel oped to determ ne how the State would have responded if the
Circuit Court permtted defense counsel to recall Diaz and to
evaluate the effect of the State's response. Kaneda testified
t hat Konrad, Hans, Wng, and Aaron Mandi ech (Mandi ech) were all
present at the brothers' house at the tine that defense counsel
asserted Diaz allegedly overheard Kaneda tell Konrad that he was
wearing a sling because he had been injured at work. Even
assum ng that Diaz would have testified as proffered by defense
counsel, the State may have been able to call Konrad, Hans, Wng,
and Mandi ech to refute or cast doubt on Diaz's testinony. Under
the existing record, we do not know if the State woul d have been
able to call these individuals or what they would have said. W
al so do not know how the State woul d have cross-examned Diaz if
he testified as proffered. Under these circunstances, Locken has
not satisfied his burden of establishing ineffective assistance
of counsel.
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V.
Locken argues that the Crcuit Court comnmtted plain
error in instructing the jury on self-defense. The GCrcuit Court
instructed the jury on self-defense as foll ows:

Sel f-defense is a defense to the charges of, in
Count |, Assault in the Second Degree and its included
of fense of Assault in the Third Degree; and in Count
Il, Assault in the Third Degree

The burden is on the prosecution to prove beyond
a reasonabl e doubt that the force used by the
def endant was not justifiable. If the prosecution
does not nmeet its burden, then you must find the
def endant not guilty.

The use of force upon or towards another person
is justified if the defendant reasonably believes that
such force is immedi ately necessary to protect hinself
on the present occasion against the use of unlawfu
force by the other person.

The reasonabl eness of the defendant's belief
that the use of such protective force was i mmediately
necessary shall be determ ned from the viewpoint of a
reasonabl e person in the defendant's position under
the circunmstances of which defendant was aware or as
t he defendant reasonably believed themto be.

The defendant may estimte the necessity for the
use of force under the circumstances as he reasonably
beli eved them to be when the force is used without
retreating.

"Force" means bodily inpact, restraint or
confinement, or the threat thereof.

"Unl awful force" means force which is used
wi t hout the consent of the person against whomit is
directed, and the use of which would constitute an
unjustifiable use of force.

Sel f-defense is not available for the offenses
of, in Count |, Assault in the Second Degree based
upon the requisite state of m nd of recklessness or
its included offense of Assault in the Third Degree
based upon the requisite state of m nd of
reckl essness; or . . . In Count |l, Assault in the
Third Degree based upon the requisite state of m nd of
reckl essness, if the prosecution proves that:

1) the defendant was reckless in believing that
he was justified in using force against the other
person; or

2) the defendant was reckless in acquiring or
failing to acquire any know edge or belief which was

material to the justifiability of his use of force
agai nst the other person.

(Enphases added.)
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Locken contends that the instruction was plainly and
prejudicially erroneous because it used the phrase "if the
prosecution proves that" in discussing the availability of self-
defense for assaults based on a reckless state of mnd, instead
of saying "if the prosecution proves beyond a reasonabl e doubt
that." W disagree.

"When jury instructions or the om ssion thereof are at
i ssue on appeal, the standard of review is whether, when read and
considered as a whole, the instructions given are prejudicially
i nsufficient, erroneous, inconsistent, or msleading." State v.
Ni chols, 111 Hawai ‘i 327, 334, 141 P.3d 974, 981 (2006).

Here, as Locken acknow edges, the self-defense
instruction begins by instructing the jury that "[t]he burden is
on the prosecution to prove beyond a reasonabl e doubt that the
force used by the defendant was not justifiable.” In addition,
other instructions provided to the jury confirmed and left no
doubt that the prosecution's burden of proof was beyond a
reasonabl e doubt. The jury was instructed:

You rmust consider all the instructions as a whole and
consi der each instruction in the light of all of the others.
Do not single out any word, phrase, sentence or instruction
and ignore the others. No word, phrase, or instruction is
nmore inportant just because it is repeated in these
instructions.

You must presume the defendant is innocent of
charges against him This presunmption remains with
t he defendant throughout the trial of this case
unl ess and until the prosecution proves the defendant
guilty beyond a reasonabl e doubt.

The presunption of innocence is not a nmere slogan, but
an essential part of the law that is binding upon you. It
pl aces upon the prosecution the duty of proving every
mat eri al el ement of the offenses charged against the
def endant beyond a reasonabl e doubt.

You must not find the defendant guilty upon nmere
suspi cion or upon evidence which only shows that the
defendant is probably guilty. What the |law requires before
t he defendant can be found guilty is not suspicion, not
probabilities, but proof of the defendant's guilt beyond a
reasonabl e doubt .
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If, after consideration of the evidence and the |aw, you
have a reasonabl e doubt of the defendant's guilt, then the
prosecuti on has not proved the defendant's guilt beyond a
reasonabl e doubt, and it is your duty to find the defendant not

guilty.

|f, after consideration of the evidence and the | aw,
you do not have a reasonabl e doubt of the defendant's guilt,
then the prosecution has proved the defendant's guilt beyond
a reasonabl e doubt, and it is your duty to find the
def endant guilty.

(Enphases added.)

When read and considered as a whole, we concl ude that
the instructions plainly and correctly advised the jury that the
prosecution was required to prove the defendant's guilt beyond a
reasonabl e doubt, including wth respect to negating a claimof
sel f-defense for assaults based on a reckless state of m nd.
| ndeed, the only standard of proof set forth in the instructions
Wi th respect to the prosecution is proof beyond a reasonable
doubt. Therefore, it is difficult to see howthe jury could have
been msled into believing that a different standard of proof
applied. W conclude that Locken has not shown that the
instruction on self-defense was "prejudicially insufficient,
erroneous, inconsistent, or msleading." See N chols, 111
Hawai ‘i at 334, 141 P.3d at 981.

We al so note that the test for self-defense contains

both a subjective and an objective prong. "Under the subjective
prong the jury is required to evaluate the use of force fromthe
def endant's perspective. . . . [T]he focus is on the

ci rcunst ances known to the defendant, thus directing the jury to
consider the actions of a 'reasonable person in the defendant's
position under the circunstances as he believed themto be.""
Pond, 118 Hawai ‘i at 491, 193 P.3d at 407 (brackets, enphasis,
and citation omtted). "Under the objective prong, enphasis is
pl aced on the reasonabl e person standard so the defendant's use
of force nmust be 'determ ned fromthe point of view of a
reasonabl e person.'" |d. (brackets and citation omtted).

In this case, Locken did not testify and therefore
there is no direct evidence of his subjective intent. The
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State's witnesses provided anple and consi stent evidence that
Locken assaul ted Kaneda and Wng and that he was not acting in
sel f-defense. The defense witnesses testified that Locken did
not grab, kick, or strike Kaneda or Whng. The evidence
supporting a claimof self-defense was therefore weak at best.
Accordi ngly, assum ng arguendo that the Grcuit Court's self-
defense instruction was erroneous, any error in the instruction
woul d not have contributed to the outcone of the case or affected
Locken's substantial rights.
CONCLUSI ON

For the foregoing reasons, we affirmthe Crcuit

Court's Judgnent.
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