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NO. CAAP-12- 0000060

I N THE | NTERMEDI ATE COURT OF APPEALS

OF THE STATE OF HAWAI ‘|

KARYN ElI LEEN HERRMANN, Pl aintiff-Appellee, v.
KENNETH ROSS HERRMANN, Def endant - Appel | ant

APPEAL FROM THE FAM LY COURT OF THE FIRST CIRCU T
(FC-D NO. 95- 0- 0475)

MEMORANDUM OPI NI ON
(By: Fujise, Presiding Judge, Leonard and Reifurth, JJ.)

In this appeal froma denial of post-decree relief,
Def endant - Appel | ant Kenneth Ross Herrmann (Father) presents
i ssues involved in his attenpt to recoup overpaid child support
and enforce pre-existing support term nation provisions in the
Family Court of the First Crcuit (Famly Court).?

l.

Fat her and Plaintiff-Appellee Karyn Eileen Herrmann
(Mother) had two children together: Son, born on July 1, 1987,
and Daughter, born on June 16, 1991. On February 11, 1998,
Fat her and Mot her were divorced by the Famly Court. In the
February 11, 1998 Divorce Decree (1998 Decree), Paragraph 4
awar ded the parties joint |legal custody and shared physi cal
custody of the children and Paragraph 5 required Father to make
child support paynments to Mdther in the anount of $1,600 per

1 The Honorable Paul T. Murakam presided unless otherwi se noted.
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child per nonth, for a total of $3,200 per nonth. Paragraph 5
further stated that

Child support for each child shall continue until he
or she attains the age of 18 years or graduates from or
di sconti nues high school, whichever occurs |ast. The issue
of child support thereafter, if any, including the amunt,
duration, manner of paynment, payor, and payee, shall be
reserved for future agreement by the parties or future
determ nation by the Court, if necessary.

. . . [Father] shall make his child support paynments
t hrough the Child Support Enforcenment Agency ("CSEA").
pursuant to Section 571-52, Hawaii Revised Statutes (Act
200, House Bill No. 3570, H.D.1, S.D.1, C.D.1, effective
June 7, 1998).[?% Payment to the CSEA shall be by income
assignment (pursuant to the Order for Income Assignment
whi ch shall be filed concurrently herewith). . . . When
call ed upon to determ ne that his obligation of child
support for [children] has finally term nated, the CSEA and
[ Fat her's] enpl oyer may accept a written declaration, signed
under penalty of perjury by [Father, Mother], and the
af fected adult child, to that effect and a further order of
the Fam |y Court shall not be required

The Child Support Enforcement Agency is hereby made a
party for the limted issue of child support.

Al'l of the foregoing shall be subject to the further
order of the [Family] Court.

The 1998 Decree separately provided that primary and
secondary education expenses would be paid entirely by Father, as
both children attended private schools at that tine. In
Paragraph 7, the 1998 Decree stated,

2 Act 200, Section 2 provided,

§571-52. I mmedi ate I ncome W thhol di ng. In any case
where child support is an issue, and an order for child
support is established or nodified, and the obligor receives
income on a periodic basis, the court shall concurrently
enter an order for inmmediate income withhol ding which shal
operate as an assignnent by the person to the child support
enforcement agency for the benefit of the child of such
ampunts at such tinmes as may be specified in the child

support order. Such order may also include child support
arrears and/or reinbursement of debt pursuant to 8346-37.1
[regarding the recovery of public assistance paynents]. The

provi sions of section 571-52.2(d), (e), (f), (g9), (), (m
and (n) shall apply to all orders for immediate incone
wi t hhol di ng i ssued under this section.

1988 Haw. Sess. Laws at 349.
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7. Post Hi gh School, Higher Educati on Expenses.
Each child's post high school, higher education expenses
shall first be paid fromthe security account(s) held in
trust for himor her. The issue of payment of the bal ance
of each child's post high school, higher education expenses
shall be reserved for future agreenment by the parties or
future determ nation by the Court, if necessary.

On July 29, 2003, Father filed a pro se Mdtion and
Affidavit for Post-Decree Relief seeking sole |egal custody of
Son. On Cctober 27, 2003, Mther nmade an offer of settlenent
pursuant to Hawai ‘i Famly Court Rules (HFCR) Rule 68. In
essence, Mother offered physical custody of Son, with certain
conditions, to Father, beginning with Son's senester break from
the Md-Pacific Institute, and asked for a recal culation of child
support. On Novenber 7, 2003, Father accepted Mther's offer of
physi cal custody of Son begi nning in Decenber 2003, but indicated
that he wanted to "work together to draft a revision.” Son |eft
Hawai i to nove in wth Father on or about Decenber 18, 2003.

Al t hough the parties di sagree about the reasons for the
delay in finalizing the terns of this amendnent to the 1998
Decree, on Septenber 1, 2004, the Anendnent to Di vorce Decree, as
Modi fi ed, Pursuant to Rule 68 O fer (2004 Anmendnent), was
approved by the Famly Court® and filed. Under the 2004
Amendnent, Paragraph 5 of the 1998 Decree was "w thdrawn” and a
new Paragraph 5 was "substituted,” which provided, in pertinent
part,

5. [ Fat her] shall pay to [Mother] as and for the
support and mai ntenance of [Daughter] the sum of [$2,630]
per month conmmencing on the fifth day of January, 2004.
[ Mot her] shall pay to [Father] as and for the support and

mai nt enance of [Son] the sum of [$50] per month commenci ng

on the fifth day of January 2004. [sic]
Thus, Father, as of January 2004, would no | onger pay Mot her
child support for Son and Mdther was obligated to pay Father $50
per nmonth for Son. As of Septenber 2004, Father's support
paynents for Daughter would increase to $2,630, resulting in a

net paynent of $2,580 per nmonth to Mot her.

The Honorable Christine E. Kuriyama presided
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The 2004 Anendnent did not alter the term nation date
for Father's child support obligation:

Child support for each child shall continue until he
or she attains the age of 18 years or graduates from or
di sconti nues high school, whichever occurs |ast. The issue
of child support thereafter, if any, including the anount
duration, manner of paynment, payor, and payee, shall be
reserved for future agreement by the parties or future
determ nation by the Court, if necessary.

On Novenber 1, 2004, CSEA nmmiled a letter to Father
informng himthat it had made an "over disbursenment” to Mot her
in the amount of $14,040. CSEA did not explain or item ze the
amount.* The letter noted that "[a]ny issues concerning the
recovery of the above over paynents shoul d be handl ed between the
custodi al and non-custodi al parents.”

Father testified that, follow ng receipt of CSEA s
Novenber 1, 2004 letter, he repeatedly asked Mdther to reinburse
hi m wi t hout success. However, Father did not pursue the matter
of reinbursenent through the Famly Court until the notion for
post-decree relief that is the subject of this appeal.

On Novenber 14, 2008, in anticipation of Daughter's
graduati on and ei ghteenth birthday the foll owi ng year, Mother
filed a Motion and Affidavit for Post-Decree Relief asking the
Famly Court to order Father to pay Daughter's coll ege expenses.
Mot her asserted that Father would not commt to paying for
Daughter's col | ege expenses as he had done for Son. Mdther noted
that her own incone was insufficient to provide for Daughter's
col | ege expenses. Mdther further noted that "once [Daughter] is
away it is going to be very difficult for me to even nmake ends

4 Fat her specul ates that the amount represents $1,600-t he amount of
support for Son ordered in the 1998 Decree-multiplied by nine months-the
peri od between January and September 2004--because CSEA continued to coll ect
child support paynents from Father for Son after January 2004 through
Sept ember 2004. Fat her further specul ates that the $14,040 amount is a typo
because $1,600 times 9 equals $14,400. At the August 10, 2011 hearing on
Father's Motion for Post-Decree Relief, counsel represented, and Father, who
was present by telephone, did not deny, that he was not asking for
rei moursement in the correctly conmputed anount of $14, 400. Mor eover, al though
Fat her claimed he did not receive the $50/ nonth support payments from Mot her
for Son for the months of January through Septenber 2004, he did not request
payment of this additional $450.
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nmeet. Because [Daughter] does not want to visit her father it
will be necessary for ne to continue to provide a home for her
during vacations."

Mot her attached an I nconme and Expense Statenent to her
Novenber 14, 2008 notion. Mther asserted that, exclusive of
rent, her nonthly expenses for Daughter as of Novenber 7, 2008
amounted to $810. In her declaration, Mther averred that room
and board and tuition for Evergreen State Coll ege was $4, 595 and
$27, 672 respectively.

On April 22, 2009, the Fam |y Court granted in part and
denied in part Mther's Novenber 14, 2008 Motion and Affidavit
for Post-Decree Relief (2009 Stipulation). The Famly Court
ordered that:

(1) [ Fat her], pursuant to stipulation on the record, shal
be responsi ble for paynment of all costs and fees for

[ Daughter] to attend the Evergreen State Coll ege including
tuition, books and student supplies, room and board and a
reasonabl e all owance for clothing and student activities
and/ or additional fees provided that [Daughter] remains a
full-time student in good standing and in a curriculum

|l eading to a bachelor's degree.

(2) [ Fat her], pursuant to stipulation, shall continue to
provi de medi cal coverage for [Daughter] for as long as he is
obligated to nmake paynments pursuant to Paragraph (1).

(3) Al'l of the foregoing shall be subject to the further
order of the Family Court.

(4) [ Mot her's] request for attorneys fees and costs is
deni ed.

On June 16, 2009, Daughter attained the age of 18
years. |In Septenber 2009, Daughter noved to O ynpia, Washington
and began attending Evergreen State College. Father testified
t hat CSEA continued to deduct $2,580 in child support per nonth
for Daughter. Father further testified that, in an attenpt to
resolve the matter without resorting to the courts, "he
comuni cated with CSEA and objected to the continuation of the
collection of this anpbunt and that he inforned CSEA that
[ Daught er], beginning in Septenber of 2009, was not l|iving at
home anynore, was a full-tinme student at [Evergreen State
Coll ege] in state of Washington, and that [Father] was paying for
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all of [Daughter's] higher education expenses." Letters from
CSEA dated April 6, 2009 and August 12, 2010, indicate that CSEA
determ ned that child support for Daughter shall continue.

On April 13, 2011, Father filed a Motion and Affidavit
for Post-Decree Relief (Mtion)® asking the Fam|ly Court to (1)
retroactively termnate child support from Father to Mther for
Daughter to Septenber 2009° because Daughter noved out of
Mot her's hone at that tinme; (2) order Mdther to reinburse Father
$14,040 in child support overpaynent for Son as determ ned by
CSEA in their Novenber 1, 2004 letter; and (3) order Mdther to
rei nburse Father for child support overpaynent for Daughter since
Sept enber 20009.

At the August 10, 2011 hearing on Father's Moti on,
Fat her, Daughter, and Mdther all testified concerning the anounts
and manner i n which noney was paid towards Daughter's nai ntenance
and support. Father asserted that, pursuant to the 2009
Stipulation, he paid $78,233. 72 for Daughter's coll ege expenses
for her first two years and in addition, deposited $1000 per
mont h i nto Daughter's nainl and bank account for which there
remai ned a bal ance of three to five thousand dollars. Father
al so asserted that Daughter had never asked himfor nore noney
nor told himthat she had insufficient funds to nmeet her living
expenses in college. He understood that Daughter did not cone
home to Hawai ‘i for every vacation fromcollege, that she visited
famly in the "mdwest" and sone of the tinme she stayed in the

"Pacific northwest." Father acknow edged that, "except for when
she's been living with ne when |I've been in Hawai ‘i " Daughter was
with Mother in Hawai ‘i. Throughout this period, CSEA continued

to collect fromhimthe child support ordered in the 2004
Amendnent. Fat her al so acknow edged his continued obligation to
pay Daughter's col |l ege expenses and nedi cal coverage through

5 Fat her retained the counsel of Charles T. Kleintop early in 2010.

6 The filing erroneously refers to Daughter departing for college in
September 2010. This m stake was noted and corrected prior to the August 10,
2011 hearing on the notion.
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graduation and conmtted to pay the airfare for Daughter to make
two round trips to Hawai ‘i from WAashi ngt on

Daughter testified that Mother regularly deposited $500
per nmonth into a Bank of Hawaii account for her and would al so
regul arly send her gift cards or put noney on account for her at
certain stores. Mdther also hel ped her nove into the dormtory
and purchased a bed and other incidentals for her and paid her
airfare to return home for Christmas in 2009 and 2010, spring
break in 2010 and summer of 2010. Since she noved off-canpus in
January 2011, Father has been depositing $1000 i n her account
each nonth. Daughter asserted that she never asked Father for
nore noney because she bal anced her spendi ng between the funds
provi ded by both Mt her and Fat her.

Mot her asserted that she deposited $500 per nmonth into
Daughter's Hawai ‘i bank account and al so supported Daughter with
additional gift cards and tab accounts. Mdther's Inconme and
Expense Statenent asserted total nonthly expenses for Daughter of
$2,170 as of June 2011 which represented a nonthly average.

Mot her testified that she provided a copy of the 2009 Stipul ation
stating that Father was responsible for Daughter's educati onal
expenses, to CSEA. Wth regard to support for Son, Mdther

acknow edged that she was to pay $50 per nonth beginning in
January 2004 through Septenber 2004 and that she received $1, 600
per nmonth during that period.

On Decenber 2, 2011, the Famly Court issued its
Deci sion, Re: Hearing on Order to Show Cause Filed 04/13/2011
[sic], in which the Fam |y Court denied all three of Father's
requests. In denying Father's Mtion, the Famly Court noted, in
rel evant part, the follow ng:

1. . . . Per the representations of the parties, it would
appear that the disputed $14, 000.00 overpaynment was due in
no small part to the delay in the entry of the Order owi ng
to di sagreements between the parties as to the form of the
Order, during which time the prior child support amunt was
bei ng garni shed from Father. The child support has remai ned
consi stent throughout since 2004 to present.
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2. . . . Although Mother's [November 14, 2008] Motion
contenpl at ed [ Daughter] going to school on the mainland, the
i ssue of child support ceasing was not raised by either

party.

4. . . . The credible evidence showed that Father has
indeed faithfully paid [Daughter's] coll ege expenses
pursuant to his April, 2009 agreement. The evidence al so

indicated that Mother has sent sums of additional monies to
both her children over the years. Mot her testified that her
position that inter alia the basis for her continued receipt
of child support although [Daughter] was in Washington State
at school was that she was maintaining the home for

[ Daughter's] periodic returns during her school career, and
that such funds were necessary. [Daughter] testified that
she considered Hawaii to be her hone.

a) The Court finds that while [Daughter] is away at
school, the 2009 agreenment that Father pay for her
schooling is independent and separate fromthe child
support provision that has been in effect since 2004.
The Court notes that child support could have been
dealt with in the 2009 litigation, it was not. The
Court further notes that it is inequitable for Father
to now demand retroactive rei mbursement some 24 nonths
later, albeit the triggering event of [Daughter's]

| eaving for Washington being some 20 nont hs ago. The
Court therefore declines to order the prayed for

rei mbursement or halt the child support previously
ordered until such time that [Daughter] graduates or
attains the age of 23, whichever conmes first[.]

b) . . . [While Father may have an argunment that
he overpaid child support in 2004, and notwithstanding
his testimony to the Court that he made no |l ess than
thirteen (13) requests to Mother for repayment since

2004, there have been no Court filings on this issue
since 2004 until the instant matter was filed in
April, 2011. Lacking any documentary evidence to the

contrary, the Court finds that Father is estopped from
pursuing the claim given the passage of time and
opportunities to have previously raised the issue.

"Decision, Re: Hearing on Order to Show Cause Filed 04/13/2011"
entered on Decenber 2, 2011 (Decision).’

7 The record does not reflect an order to show cause filed on

April 13, 2011. On December 30, 2011, the Famly Court entered its Order
Denyi ng Def endant's Motion and Affidavit for Post-Decree Relief Filed
04-13-2011 (Order) deciding Father's Motion. On April 4, 2012, the Famly
Court entered its Findings of Fact and Conclusions of Law regarding Father's
Mot i on pursuant to HFCR Rule 52(a).
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Father's tinely appeal followed. On appeal, Father
chal l enges the denial of his requests for reinbursement of his
2004 overpaynent of child support for Son and 2009-2011
overpaynent of child support for Daughter and term nation of his
child support obligation for Daughter pursuant to the 1998 Decree
and 2004 Amendnent .

.

A Over paynment of Child Support for Son.

As we have seen, Son noved in with Father in Decenber
2003 while his parents finalized what woul d becone the 2004
Amendnent. Wen the 2004 Anendnent was filed in Septenber 2004,
it no longer required that Father pay $1,600 per nonth for Son
and provided that Mother would pay fifty dollars per nonth to
Fat her towards Son's support, effective as of January 2004.
However, the child support paynents w thheld fromFather's
paycheck were not reduced until Septenber 2004. Consequently, on
Novenber 1, 2004, CSEA notified Father and Mther that an
over paynment of support in the amount of $14,040 had been nade to
Mot her, but that "[a]ny issues concerning the recovery of the
above over paynents shoul d be handl ed between the custodial and
non- custodi al parents. The State will not be involved in this
matter."

The statutory provision governing child support
paynents coll ected through salary assignnents nmake it the
"primary" responsibility of the party receiving the paynents to
termnate the salary assignnent and specifically allows for
rei nbursenent of overpaynents. Hawaii Revised Statutes (HRS)

§ 571-52.2(d) (2006).8 Father requested reinbursenment from

The provision reads, in pertinent part,

In the event that the obligee retains private counsel or

proceeds pro se, the obligee shall have primary

responsibility for term nating the assignment. If the

obligee fails to term nate the assi gnment when appropriate

the obligee shall reimurse the obligor to the extent of any

over payment . If the assignment is not term nated when

appropriate, the obligor may seek rei mbursement for any
(continued. . .)
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Mot her "at |east 13 different occasions" w thout success.
However, Father did not bring the matter to the Fam |y Court's
attention until his Mdtion in April of 2011. Mother argued
agai nst the rei nbursenent, taking the position that the change in
child support paynents for Son did not take effect until
Sept enber 2004, Father's notion was not brought within a
reasonabl e time under HFCR Rule 60(b), the statute of limtations
under HRS 8§ 657-1 had run, and that Father's clai mwas brought in
the wong court. The Famly Court concluded that Father was
"est opped” from seeking rei nbursenent for Son's support, "given
t he passage of tine and opportunities to have previously raised
the issue.” The Famly Court cited no other basis for its denial
of Father's claim

We presune that the Fam |y Court was referring to the

concept of "estoppel by laches,”™ which is an "equitable doctrine

by which sonme courts deny relief to a clamant who has
unr easonably del ayed or been negligent in asserting a claim"”
Bl ack' s Law Dictionary, 668 (10'" ed. 2009).

There are two components to |aches, both of which must
exi st before the doctrine will apply. First, there must
have been a delay by the plaintiff in bringing his clainl ]
and that delay nust have been unreasonabl e under the
ci rcumst ances. Del ay is reasonable if the claim was brought
wi t hout undue delay after plaintiff knew of the wrong or
knew of facts and circunstances sufficient to i mpute such
knowl edge to him  Second, that delay nmust have resulted in

prejudice to defendant. Common but by no means excl usive
exampl es of such prejudice are | oss of evidence with which
to contest plaintiff's claims, including the fading menories

or deaths of material witnesses, changes in the value of the
subject matter, changes in defendant's position, and
intervening rights of third parties.

Adair v. Hustace, 64 Haw. 314, 321, 640 P.2d 294, 300 (1982)
(citations omtted).

"The relief granted by a court in equity is
di scretionary and will not be overturned on review unless the

8. ..continued)
overpayment from the obligee or fromthe child support
enforcement agency, to the extent the overpayment was
di sbursed to the departnment of human services.

(Formatting altered).

10
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circuit court abused its discretion by issuing a decision that
clearly exceeds the bounds of reason or disregarded rul es or
principles of law or practice to the substantial detrinment of the
appellant.” Aickin v. Ccean View lnvs. Co., Inc., 84 Hawai ‘i

447, 453, 935 P.2d 992, 998 (1997) (citation, internal quotation
mar ks, and brackets omtted).

Wil e the delay of over six years between the tine
Fat her was given notice of the overpaynent by CSEA and his Mtion
i s considerable, Mther did not claimand the Famly court did
not find that Mdther was prejudiced by the delay. As both
el enents of |aches are not present, the Famly Court failed to
apply the applicable | aw and thereby abused its discretion in
ruling Father was prevented from being reinbursed for his
over paynment of support for Son.

B. CH LD SUPPORT FOR DAUGHTER

1. Term nation of Child Support Paynents.

The Fam |y Court denied Father's request to halt child
support for Daughter as of Septenber 2009, when Daughter began
attending college in Washington State. Father argues that the
Fam |y Court erred because under the ternms of the 2004 Amendnent,
his child support obligation for Daughter automatically
term nat ed when she reached the age of 18 years after she
graduated from high school. W agree.

The | ast provision specifically governing child support
in this case is contained in the 2004 Anmendnent. Paragraph 5 of
t he 2004 Anendnent states, in pertinent part:

Child support for each child shall continue until he or she
attains the age of 18 years or graduates from or

di sconti nues high school, whichever occurs last. The issue
of child support thereafter, if any, including the amount,

duration, manner of payment, payor, and payee, shall be
reserved for future agreement by the parties or future
determ nation by the Court, if necessary.

11
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Al'l of the foregoing shall be subject to the further order
of the Fam |y Court.

(Enphasi s added).

Thus, the plain | anguage of the 2004 Amendnent
term nated child support for both children upon the attainnent of
age 18 or graduation from high school, whichever was later. 1In
Daughter's case, both had occurred by June 2009 and by Septenber
2009, the point at which she began attending college in
Washi ngton State and Fat her contended his child support paynents
for Daughter should have ended and, in any event, separate and
apart fromthe child support being assigned fromhis salary, he
was payi ng her coll ege expenses at that point.

As the Fam |y Court acknow edged in Finding of Fact 71
"[t] he agreenent that [Father] would pay for [Daughter's] coll ege
expenses as enbodied in the [2009 Stipulation] is separate and
i ndependent fromthe child support provision that has been in
effect since 2004." However, the Fam |y Court apparently
bel i eved, when denying Father's request, that the 2004
Amendnent's provision for child support was still in effect when
it decided Father's Motion. W find no such provision in the
record.

To the extent that the Famly Court relied on the 2004
Amendnent's child support provision in reaching chall enged
Concl usion of Law 7, which states that "[c]hild support for
[ Daughter] shall remain in effect until such tinme as [ Daughter]
graduates from coll ege or reaches the age of 23, whichever cones
first" (enphasis added), it is erroneous. Therefore, child
support paynents to Mother for Daughter should have ended in June
2009 pursuant to the 2004 Anendnent.

2. Rei nbur senent of Child Support Overpaynents.

Havi ng concl uded that the child support paynents nmade
to Mot her since June 2009 were unauthorized, we turn to the issue
of reinbursenent for this overpaynent. Father sought
rei mbursenment for child support paynents made from Sept enmber 2009
going forward. Finding of Fact 55.

12
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Complicating this reinbursenent issue are a nunber of
factors: The first is that the record does not reveal that the
anount of support Daughter was entitled to while she attended
col | ege was ever cal cul ated using the appropriate Child Support
Quidelines as required by HRS 8 580-47. W note that the
cal cul ation of appropriate support for "Adult Dependent Children”
who are in need of support because they are full-tinme students,

i nclude additional considerations. See Child Support
Guidelines,® http://ww. courts.state. hi.us/docs/fornl maui/

2CE248. pdf .
Anot her factor is, in addition to the child support

anount paid by Father through CSEA, it appears Father paid for
itenms that would be considered included in child support as part
of his obligation to pay for Daughter's "coll ege expenses.” The
Fam |y Court found (Finding of Fact 62), that Father has paid

Consi derations pertaining to "Adult Dependent Children" include

Al'l Stipulations and orders for child support should
expressly retain Court and [Office of child Support
Hearings] jurisdiction to modify or extend child support.

Support for an adult child who is a full-time student
according to the institution the child attends may conti nue
until the child attains the age of 23 after considering
these factors: (1) the adult child's earnings, (2) the
adult child' s property, (3) the adult child' s needs, as well
as (4) both parents' income and resources.

I n appropriate circumstances, an educationally dependent
adult child receiving educati onal support should be expected
to contribute to his/her own self support through (1) part-
time enmployment not harnful to the child' s academ c
progress, or to other appropriate school-related pursuits,
(2) grants, schol arships, and fellowships (tuition
forgiveness), and (3) loans. [n.13: Nabarrete v. Nabarrete
86 Hawai ‘i 368, 949 P.2d 208 (App. 1997).]

Payments may be made directly to the educationally dependent
adult child by agreenent of the parents or by order of the
court. Normal 'y, a parent who receives child support for an
educationally dependent adult child should pay for the
child s room and board.

The Court in its discretion may order the parents of a

di sabled to child to support their child beyond the age of
majority, and beyond age 23, without regard to the child's
educati onal status.

2010 Child Support Guidelines at 14.

13
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Daughter's col |l ege expenses pursuant to the 2009 Stipul ation,
whi ch provided in pertinent part,

[ Fat her], pursuant to stipulation on the record, shall be
responsi bl e for paynment of all costs and fees for [Daughter]
to attend the Evergreen State College including tuition,
books and student supplies, room and board and a reasonable
al |l owance for clothing and student activities and/or
addi ti onal fees provided that [Daughter] remains a full-time
student in good standing and in a curriculumleading to a
bachel or's degree.

Therefore, nore than the tuition, books, fees, and student
supplies normal ly associated with coll ege expenses, the 2009
Stipul ation provided that Father would pay for room and board, a
reasonabl e al |l owance for clothes, and for student activities.

Fat her al so agreed to pay for Daughter's nedical coverage in the
2009 Stipulation. Thus, to the extent that Father separately
paid for itens that would generally be paid for through child
support paynents, Father paid for these expenses tw ce.

Still another factor is that the record reveals, and
the Famly Court also found, that Mther contributed towards
Daughter's expenses both at coll ege and when she resided in
Hawai ‘i during senester breaks, and used the child support
paynents from Father to do so. Findings of Fact 63-70.

Therefore, whether, and to what extent Father overpaid
child support for Daughter depends, in the first instance, on a
determ nati on of what anobunt was necessary to neet Daughter's
needs while in college. Child support is defined, in relevant
part, as "paynment for the necessary support and mai ntenance of a
child as required by law," HRS § 576D-1 (2006), and it is well
settled that "a paynent in excess of the children's reasonabl e
needs at the appropriate standard of living is, by definition, a
paynment for sonething other than child support.” Richardson v.
Ri chardson, 8 Haw. App. 446, 456, 808 P.2d 1279, 1286 (1991).
Conversely, "[a]n unusually high nonthly inconme that would result

in a conputation higher than the reasonabl e needs of the children
IS one exceptional circunstance warranting departure.” Matsunaga
v. Matsunaga, 99 Hawai ‘i 157, 166, 53 P.3d 296, 305 (App. 2002)
(citation and internal quotation marks omtted). Again, that
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Daughter is an adult dependent child due to being a full tine
col | ege student, also warrants special considerations, including
her earnings and assets. See Hawai ‘i Child Support Guidelines
2010 at 14.

Thus, before the Famly Court can determ ne whet her
of fsets agai nst the overpaid child support m ght be appropriate,
the parties should each submt a fully docunented and conpl et ed
Child Support Cuidelines Wrksheet. Once the Famly Court
determ nes the child support anmount, it can then determ ne the
anount of overpaynment and possible offsets to calculate the
amount of reinbursenment due to Father.

[T,

Based on the foregoing, we vacate the "Decision Re:
Hearing on Order to Show Cause Filed 04/13/2011" issued on
Decenber 2, 2011 and the "Order Denying Defendant's Mtion and
Affidavit for Post-Decree Relief Filed 04-13-2011" entered on
Decenber 30, 2011, by the Famly Court of the First Crcuit and
remand for further proceedings consistent with this opinion.

DATED: Honol ul u, Hawai ‘i, February 17, 2015.
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Charles T. Kleintop

Dyan M Medeiros

(Kl eintop, Luria & Medeiros), Presi di ng Judge
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Francis T. O Bri en,
for Plaintiff-Appellee. Associ ate Judge
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