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SUMMARY DI SPOSI TI ON ORDER
(By: Nakamura, C. J., Fujise and G noza, JJ.)

Def endant - Appel | ant Marvin L. Mcd oud (Md oud) appeal s
fromthe Notice of Entry of Judgnent and/or Order, filed on
Decenber 6, 2012, in the District Court of the First Crcuit,
Wahi awa Division (district court).! After a bench trial, the
district court found McCl oud guilty of Disorderly Conduct as a
petty m sdeneanor, pursuant to Hawaii Revised Statutes (HRS)

§ 711-1101(1)(a) and (3) (2014).°

1 The Honorable Paul a Devens presided.

2 HRS § 711-1101 provides in pertinent part:

8§711-1101 Di sorderly conduct. (1) A person conmts
the offense of disorderly conduct if, with intent to cause
physi cal inconvenience or alarm by a menmber or menbers of
the public, or recklessly creating a risk thereof, the
person:

(a) Engages in fighting or threatening, or in
vi ol ent or tumultuous behavior[.]

(continued...)
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On appeal, McC oud argues that the district court
wrongly convicted himbased on insufficient evidence. Upon
careful review of the record and the briefs submtted by the
parties and having given due consideration to the argunents
advanced and the issues raised by the parties, as well as the
rel evant statutory and case |aw, we resolve MC oud's appeal as
follows and affirm

We review the sufficiency of evidence on appeal as
foll ows:

[E] vidence adduced in the trial court must be
considered in the strongest |light for the
prosecuti on when the appellate court passes on
the | egal sufficiency of such evidence to
support a conviction; the same standard applies
whet her the case was before a judge or jury.
The test on appeal is not whether guilt is
establ i shed beyond a reasonabl e doubt, but

whet her there was substantial evidence to
support the conclusion of the trier of fact.

State v. Richie, 88 Hawai ‘i 19, 33, 960 P.2d 1227, 1241
(1998) (quoting State v. Quitog, 85 Hawai‘ 128, 145, 938
P.2d 559, 576 (1997)). "'Substantial evidence' as to every
material element of the offense charged is credi ble evidence
which is of sufficient quality and probative value to enable
a person of reasonable caution to support a conclusion.”

Id. (citation omtted).

State v. Kalaola, 124 Hawai ‘i 43, 49, 237 P.3d 1109, 1115 (2010).
On Decenber 3, 2011, at 10:30 p.m, Oficer Reginald

Manoa (Manoa) responded to an argunent in a residential

nei ghbor hood, on Ehoeho Avenue, in Wahi awa, on Oahu. The

nei ghbor hood consi sted of single-famly dwellings and an

apartnent conplex with nunerous apartnents, and no businesses in

t he i medi ate area.
Wien OFficer Manoa arrived at the scene, he saw two
groups of people on each side of a gate that went across the

2 (...continued)

(3) Disorderly conduct is a petty m sdemeanor if it is
the defendant's intention to cause substantial harm or
serious inconvenience, or if the defendant persists in
di sorderly conduct after reasonable warning or request to
desist. Otherwi se disorderly conduct is a violation
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driveway of a residence.® MO oud, as well as another nan and
woman (col l ectively, the McC oud group), were outside of the
gate, yelling and scream ng at sonmeone inside the house to cone
out and saying that they wanted to go in and get the person. At
| east three people inside the gate were hol ding the gate cl osed,
telling the McCl oud group they could not enter. A man standing
outside the gate was trying to talk the McC oud group into going
home. MO oud aggressively responded, "Tell himto cone out."
There was no other noise in the area, except that which was
comng fromthe groups at the gate.

Because Mcd oud appeared to be the aggressor, Oficer
Manoa stepped between the two groups, faced MO oud, and told him
to back off. MOd oud did not nove, and the officer physically
turned McCd oud around and wal ked hi m back about five paces.

McCl oud nonet hel ess re-joined the McC oud group and aggressively
resuned yelling at the people inside the house to cone out.

O ficer Manoa stepped between the two groups again, trying to
separate them and diffuse the argunent, and yelled at the Md oud
group to step back. MC oud continued to yell, appearing angry
and ignoring the officer.

About four other officers arrived, and noved the
McC oud group back onto a street nearby. M oud conti nued
yelling at the people in the house to cone out.

According to O ficer Manoa, over fifty people from
apartnment buildings across the street and residences nearby cane
out onto the street, formng a | arge group.

At least ten to fifteen nore officers were then at the
scene and noving the McC oud group away. Wile the police were
arresting anot her man, MC oud appeared near the nman and said,
"You cannot do this" and "You fuckin' cops. You guys cannot do
that." Then, McCoud yelled to a woman in the | arge crowd, "The
cops not going protect you."

3 Per Officer Manoa's testinmony, the gate was a "sliding chain |ink
fencing that they pull across the driveway to block off the [] driveway."
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When O ficer Mchael A nstead (O nstead) arrived on the
scene, McC oud was yelling at the officers, fromabout twenty to
twenty-five feet away, "[Y]ou |ike arrest nme?" and "Yeah, | like
see that." MOC oud was wal ki ng backwards with a group of people
that were being noved up the street by police officers and
"mout hing of f," maki ng comments about how the officers could not
"do this." He then broke off fromthe group and started wal ki ng
away fromthe group and not being conpliant, while still being
verbal. At this point, Oficer Manoa believed that McC oud was
the problemthat created the entire situation and that Md oud
created an environnment that was not safe, and thus O ficer Mnoa
ordered O ficer Onstead to arrest McCl oud for disorderly
conduct .

McCloud first contends that the State failed to adduce
sufficient evidence showi ng that he was engaged in fighting or
threatening. W conclude that Mcd oud was "fighting" or
"threatening” within the context of HRS § 711-1101(1)(a) when he
continually and aggressively asserted hinsel f against the people
behi nd the gate, kept yelling at people both outside and in the
house, including angrily demandi ng that soneone inside the hone
conme out, and yelled at a woman in the crowd that "[t] he cops not
going protect you." See Webster's Il New Coll ege Dictionary 425,
1176 (3d ed. 2005) (defining "fight" in part as "[t]o argue" and
"threaten" in part as "[t]o express a threat against" and "[t]o
serve as a threat to: ENDANGER').

McCl oud argues in the alternative that the State failed
to show that he acted "with intent to cause physical
i nconveni ence or alarmby a nenber or nenbers of the public; or
recklessly create a risk thereof[.]" HRS § 711-1101(1). W
di sagree. MC oud's conduct occurred in a residential
nei ghbor hood, consisting of single-famly dwellings and an
apartnment conplex with nunerous apartnents, beginning at around
10: 30 at night. The neighborhood was initially quiet, except for
the noise created by the groups at the gate, and particularly
McC oud' s aggressive yelling. Wen MO oud was yelling by the
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gate of the residence and in the street, including when he
persisted in aggressively yelling even after O ficer Manoa told
himto back off, MC oud recklessly created a risk that his
conduct would alarma nmenber or nenbers of the public. See State
v. Kilborn, No. 29801, 2010 W 2030613, 123 Hawai ‘i 134, 230 P.3d
434 (App. May 24, 2010) (SDO); State v. Spencer, No. 29176, 2009
W. 1888943, 121 Hawai ‘i 31, 211 P.3d 89 (App. July 2, 2009)
(SDO); cf. State v. Faul kner, 64 Haw. 101, 637 P.2d 770 (1981);
State v. Leung, 79 Hawai‘i 538, 904 P.2d 552 (App. 1995).
Therefore, I T IS HEREBY ORDERED t hat the Notice of
Entry of Judgnent and/or Order, filed on Decenber 6, 2012, in the
District Court of the First Crcuit, Wahiawa Division, is
af firnmed.

DATED: Honol ul u, Hawai ‘i, February 10, 2015.
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