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NO. CAAP-14- 0000355
I N THE | NTERMEDI ATE COURT OF APPEALS
OF THE STATE OF HAWAI ‘|

STATE OF HAWAI ‘I, Plaintiff-Appellee, v.
W LLI AM McDONNELL, Def endant - Appel | ant

APPEAL FROM THE FAM LY COURT OF THE FIRST CIRCU T
(FGCR NO. 13-1-0002)

CONCURRI NG AND DI SSENTI NG OPI NI ON
(By: Reifurth, J.)

| concur with the majority's analysis concerning
Def endant - Appel l ant Wl liam McDonnell's first point of error.
In regards to McDonnell's second point of error, | concur with
the majority that KM s disclosure was i nconpl ete and consequently
agree that Dr. Bivens's testinony concerning inconplete
di scl osure was relevant. | also agree with the majority here and
the dissent in the Hawaii Suprenme Court's denial of certiorari in
State v. Transfiguracion, No. SCWC11-0000048, 2013 W. 1285112,
at *5 (Haw. Mar. 28, 2013), that Dr. Bivens's testinony in the
i nstant case concerning del ayed reporting is adm ssi bl e under
State v. Batangan, 71 Haw. 552, 557-58, 799 P.2d 48, 51-52
(1990). | wite separately to address McDonnel | 's argunent that
Dr. Bivens's testinony concerning the characteristics and
practices of typical child nolesters and the "abuse process”
amounted to inproper "profile evidence."!?

For the reasons expressed in my separate concurrence in
State v. Kony, No. CAAP-12-0001114, 2014 W 812997, at *4 (Haw.

v ""Profile evidence' generally 'describes sets of observable
behavi oral patterns,' which can be used 'as a tool to identify crime
suspects.'" Transfiguracion, at *6 n.5 (quoting Christopher B. Mueller and

Laird C. Kirkpatrick, Evidence, 8§ 7.22 (4th ed. 2009)).
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Ct. App. Feb. 28, 2014), cert. granted, No. SCWC-12-0001114, 2014
W 3513030, *1 (Haw. July 15, 2014), | respectfully dissent. |
believe that the potential prejudice of the profile evidence
outwei ghs its probative value and, therefore, would concl ude that
the trial court abused its discretion in admtting it.

At trial, Dr. Bivens testified that his Ph.D
di ssertation "adm nistered test data to distinguish sone of the
traits that child nol esters have that normal nen don't have."
Dr. Bivens also introduced sone enpirical references into his
testinmony on the behavior and rel ationships of child nol esters.
In describing nolestation, Dr. Bivens stated that "probably 80
percent of the time there's not any real physical force invol ved.
It's much nore mani pul ation than coercive in that way." Dr.
Bi vens added that "the vast majority of the time, 85 percent of
the time, let's say the child has a pre-existing nonsexual
relationship with their nolester."

When asked to descri be what studies "show ed] about the
abuse process,” Dr. Bivens testified that one source of
i nformation invol ved convicted nol esters "descri bing how t hey go
about doing the abuse.”™ Dr. Bivens subsequently described "four
primry ways that have been identified as being typical of nost
nol estations[,]" and were "characteristic of the vast majority of
nmol estation incidents": seducing and testing, nmasking sex as a
gane, enotional and verbal coercion, and taking advantage of a
child in a vulnerable position. In testifying on those "primry
ways," Dr. Bivens refrained fromciting specific percentages or
ot her nunerical references in testifying about the "abuse
process,"” but described what the nolester "will establish" or
"Wl do" in those hypothetical scenarios, or that the nolesters
woul d "often" or "frequently" report certain behavior. These
statenents included, "[t]hey sort of |ie to thenselves. It helps
them continue on with their crine."

| share the concern of the dissenting justices in
Transfiguracion that "[i]n contrast to the m nimal probative
value of Dr. Bivens['s] testinony, [concerning profile evidence
and the "abuse process"], the potential for prejudice arising
fromthe introduction of evidence regardi ng the abuse process was
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high." Transfiguracion, at *9. | agree as well that it was
possible to rebut the common stereotype of child nolesters
"W t hout introducing evidence suggesting that the testinony of

t he conpl ai ning witnesses matched the 'typical' sexual assault.”
Transfi guraci on, *8.

Here, Dr. Bivens's statistical testinony regarding
child nol esters appears to be inproper profile evidence. As the
Transfi guracion dissent stated, "testinony that a certain
characteristic is commonly possessed by a certain type of
crimnal may suggest to the jury that an individual with that
characteristic is guilty. However, such testinony actually has
no probative value for that purpose, because it says nothing
about how many innocent individuals also possess that
characteristic." Transfiguracion at *6. Conversely, the
prejudicial value of such evidence could be significant, as
"potential prejudice would arise because the expert's testinony
could '"guide the jury to a conclusion' that the conplaining
W tnesses were telling the truth by denonstrating that the
details in their testinony matched the details in a typical child
abuse case, even though fabricated testinony al so may include
such details.” Id.

Simlarly, Dr. Bivens's testinony concerning the "abuse
process" appears to have been nore prejudicial than probative, as
his description of the "four primary ways that have been
identified as being typical of nobst nolestations” would |ikely
suggest to the jury that KMs testinony described a "typical”
sexual assault. \When Dr. Bivens expl ai ned "seduci ng and
testing," he testified that a nolester would "slowy incorporate
sexual touch into the relationship.” This followed KM s
testinony that MDonnell gave her "sexual hugs" and touched her
followng a foot nassage. Simlarly, Dr. Bivens testified
regardi ng "enotional and verbal coercion” that "often invol ves
sort of bargaining or bribing[.]" KMhad testified earlier that
McDonnel | came up with the term "benefits,"” neaning that KM woul d
I et himtouch her and would not tell anyone in exchange for
t hi ngs she wanted, |ike ganes or internet access. Additionally,
Dr. Bivens stated that "taking advantage of a child" was a



NOT FOR PUBLICATION INWEST'SHAWAII REPORTSOR THE PACIFIC REPORTER

phenonmenon that "nost often refers to approaching a sl eeping
child." KMhad testified about an incident that occurred while
she was sl eeping with McDonnell on his bed.

Having earlier determned that Dr. Bivens's testinony
on del ayed di scl osure was adm ssi bl e under Batangan, the
Transfiguraci on di ssent concluded that "Dr. Bivens'[s] testinony
regardi ng the abuse process did not possess the sanme probative
value as his testinony regardi ng del ayed di sclosure.” 1d.
Simlarly, here Dr. Bivens testified as to the behavior of
sexual ly nol ested children and reasons why a child woul d del ay
di scl osure after he had conpleted his description of the
"uni fornt actions of child nolesters. Accordingly, here, as in
Transfi guracion, the probative value of Dr. Bivens's testinony on
t he "abuse process" did not possess the sanme probative val ue as
his testinony regardi ng del ayed di scl osure.

The majority states that Dr. Bivens "did not profile
McDonnel | as a sex offender" because "he did not know the facts

of the case." Majority Opinion at 11. In Transfiguracion, Dr.
Bi vens also testified that he "had no know edge about the facts
of the case." Transfiguracion, *9 (quoting State v.

Transfiguraci on, CAAP-11-0000048, 2012 W. 5897413, at *2 (Haw.

Ct. App. Nov. 21, 2012)) (internal quotation marks omtted). The
Transfi guraci on di ssent explained that "Dr. Bivens nmay not have
been aware of the facts of the case, but [the State] was[,]" and
"[bly the nature of the questions asked, studies . . . nay be
l[ined up with the testinony of the conplaining wtnesses." |Id.
The di ssent concluded that "such testinmony would lead the jury to
i nproperly conclude that the conplaining wtnesses were nore
likely to be telling the truth based on the statistics concerning
perpetrators that was provided by Dr. Bivens." 1d. So, |
believe, it did here.

Dr. Bivens's testinony provides useful context in which
to consider the testinony of child-wi tnesses in sex abuse cases.
Nevert hel ess, courts nmust be particularly careful to consider the
degree to which common characteristic testinony of this sort
underm nes the foundational principles of our crimnal justice
system
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| conclude, therefore, that the famly court abused its
discretion in allowwng Dr. Bivens to testify regarding the
characteristics and actions of typical sexual abusers. As the
evi dence agai nst McDonnel|l was not overwhel m ng, the error was
not harm ess. For the foregoing reasons, | would vacate and
remand for a new trial

DATED: Honol ul u, Hawai ‘i, February 6, 2015.

Associ at e Judge





