NOT FOR PUBLICATION IN WEST'SHAWAI‘l REPORTS AND PACIFIC REPORTER

CAAP- 12- 0000393
I N THE | NTERMEDI ATE COURT OF APPEALS
OF THE STATE OF HAWAI ‘|

NCLAN FRASER, Pl aintiff-Appellant,
V.
STATE OF HAWAI ‘I, THOVAS READ, JOHN DCES 1-10, JANE DCES 1-10,
DOE PARTNERSHI PS 1- 10, DOE CORPORATI ONS 1-10, AND DCE
GOVERNMENTAL ENTI TI ES 1- 10, Def endants- Appel | ees.

APPEAL FROM THE Cl RCUI T COURT OF THE SECOND Cl RCUI T
(CIVIL NO 08-1-0709(1))

MEMORANDUM OPI NI ON
(By: Nakanmura, C.J., and Leonard and Reifurth, JJ.)

Plaintiff-Appellant Nolan Fraser (Fraser) sued
Def endant - Appel | ee State of Hawai ‘i (State) claimng that he had
been "overdetai ned" -- neaning that he had been kept in prison
beyond his proper release date. After a bench trial, the Crcuit
Court of the Second Circuit (Circuit Court)?® ruled that Fraser
had failed to prove the required elenents to support his
negl i gence claimagainst the State and entered judgnent in favor
of the State.?

The Honorabl e Rhonda |.L. Loo presi ded over the proceedings relevant to
this appeal.

2Fraser al so sued Def endant - Appel | ee Thomas Read (Read), the Of fender
Management Adm nistrator for the Department of Public Safety. Prior to trial,
the Circuit Court granted sunmary judgnment in favor of Read as to all clains
asserted against him On appeal, Fraser does not challenge the Circuit
Court's grant of sunmmary judgment in favor of Read. We therefore will not
further discuss Fraser's clainms against Read.
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Fraser appeals fromthe Amended Judgnent entered in
favor of the State that was filed on April 12, 2012. On appeal,
Fraser clains that the Grcuit Court erred in denying his pre-
trial nmotions for sunmary judgnment because based on the
undi sputed facts, he was entitled to judgnent as a matter of |aw.
He also clains that the Crcuit Court erred in denying his notion
inlimne to exclude any extrinsic evidence outside of the
mttinmus warrant.

As expl ai ned bel ow, both Fraser and the State, and the
Crcuit Court, msconstrued the law as it applies to the question
of Fraser's entitlenent to credit for tinme served, which
underlies Fraser's claimagainst the State. As a result, the
Circuit Court msapplied the lawin resolving Fraser's claim W
vacate the Amended Judgnent to the extent that it entered
judgnent in favor of the State, and we remand the case for
further proceedings.

| . Background

The question of whether Fraser had been overdetai ned
depended on whet her he had received the proper anmount of credit
for tinme served with respect to the sentences inposed on the
of fenses that determ ned his release date. Fraser and the State
agree that the relevant offenses were two counts of first-degree
assault against a |l aw enforcenent officer, Counts 2 and 3, in Cr.
No. 05-1-0165(2). On August 9, 2005, the Circuit Court sentenced
Fraser on the assault charges to concurrent ternms of five years
of probation, subject to a termof inprisonnent of 144 days, wth
credit for tinme already served.?

Fraser was subsequently indicted in Cr. No. 05-1-
0580(2) with attenpted pronoting a controlled substance in, on,
or near a school. On or about February 27, 2006, Fraser was
arrested for his alleged violation of the terns of his probation
in Cr. No. 05-1-0165(2) regarding the assault charges.

3t appears that Fraser had already served the 144 days of inprisonnment
when the Circuit Court sentenced himon August 9, 2005.

2
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On April 25, 2006, the Crcuit Court sentenced Fraser
on the drug charge in C. No. 05-1-0580(2) to five years of
probation, subject to a one-year termof inprisonnent, with
credit of 135 days for tine already served. On the sane date,
the Crcuit Court also apparently revoked Fraser's probation on
his assault charges in C. No. 05-1-0165(2) and resentenced him
to five years of probation, subject to a one-year term of
inprisonment. The Circuit Court's judgnent or order resentencing
Fraser on the assault charges is not in the record. Nor is a
transcript of Fraser's resentencing. However, a "Mttinus
Warrant of Commtnment to Jail" (Mttinus Warrant), signed by a
clerk of the Grcuit Court, states that the one-year jail term
i nposed on Counts 2 and 3 in Cr. No. 05-1-0165(2) are to run
concurrent with each other and with the terminposed on the drug
charge, with "[c]redit of 135 days of time served." The Mttinus
Warrant was filed on April 28, 2006.

Fraser and the State stipulated that Fraser was
sentenced to a one-year jail termon the assault charges in Cr.
No. 05-1-0165(2). The State did not give Fraser 135 days of
credit on his one-year jail termon the assault charges.

I nstead, Gail Mrkovich (Mrkovich), the intake sergeant at the
Maui Community Correctional Center, calculated Fraser's credit
for time served on his assault charges as 59 days -- basically

t he nunber of days he spent in custody fromhis arrest for

all egedly violating the terns of his probation until he was
resentenced. After Mrkovich determ ned that Fraser was only
entitled to 59 days of credit, she called a clerk for the
sentencing judge and notified the clerk that Fraser was not
entitled to 135 days of credit, as reflected in the Mttinus
Warrant. After speaking wth the clerk, Mrkovich "was under the
assunption” that she should give Fraser 59 days of credit -- her
calculation of the correct credit. However, no anended judgnent
or other GCrcuit Court order was filed to reflect Mrkovich's
calculation of Fraser's entitlenent to credit for tine served.
The State applied Mrkovich's cal cul ati on of the appropriate
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credit and rel eased Fraser on February 24, 2007. |If the State
had granted Fraser 135 days of credit for tinme served, he would
have been rel eased on Decenber 10, 2006 -- 76 days earlier.

1. Applicable Law
Hawaii Revised Statutes (HRS) 8§ 706-671(2) (2014)
provi des:

(2) VWhen a judgnment of conviction or a sentence is
vacated and a new sentence is thereafter inposed upon the
def endant for the same crinme, the period of detention and
i mprisonment theretofore served shall be deducted fromthe
m ni mum and maxi mum terms of the new sentence. The officer
havi ng custody of the defendant shall furnish a certificate
to the court at the time of sentence, showi ng the period of
i mpri sonment served under the original sentence, and the
certificate shall be annexed to the official records of the
defendant’'s new conm t ment.

(Enmphasi s added).

In State v. Martin, 71 Haw. 73, 783 P.2d 292 (1989),
t he Hawai ‘i Supreme Court considered whether it was required by
HRS § 706-671(2) to credit Martin with tinme served for the one
year he had served in prison as a condition of his original term
of probation, when it revoked his probation and resentenced him
to anot her one-year termof inprisonment as a condition of

probation. The suprene court held that the words "m ni nrum and
maxi mum terns of the new sentence"” as used in HRS § 706-671(2) do
not apply to the discretionary inposition of inprisonnent as a
condition of probation, and thus, the sentencing court was not
required to credit Martin with jail tinme he previously served as
a condition of his original probation. Martin 71 Haw. at 74, 783
P.2d at 292-93. The court held that the sentencing court had the
"discretionary authority” to revoke probation and sentence Martin
to anot her one-year termof inprisonnment as a condition of
probation, without crediting himwth the time he served under
the original probation. 1d. In support of its decision, the
court reasoned that otherw se, the sentencing court may be forced
to sentence a defendant to the full term of inprisonnent upon
revoki ng his or her probation, which would be contrary to "the
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| egi sl ative policy favoring the w thhol ding of inprisonnment where
i nappropriate.” 1d., 783 P.2d at 293.

In State v. MIler, 79 Hawai ‘i 194, 900 P.2d 770
(1995), the Hawai ‘i Suprene Court el aborated on its decision in
Martin and its interpretation of HRS § 706-671(2). Citing
Martin, the suprenme court stated: "W have held that our circuit
courts have the discretion not to credit tine served in jail as a
condition of a previous probation and, therefore, need not reduce
the period of inprisonnment inposed as a condition of a newWy
i nposed sentence of probation.™ Mller, 79 Hawai ‘i at 197, 900
P.2d at 773 (enphasis added). The suprene court further stated:
"[T]he circuit courts have discretion to determ ne whether credit
for tinme served will be accorded to a defendant with respect to
any prison terminposed as a condition of probation.” Id. at
198, 900 P.2d at 774.

In both MIler and Martin, the suprenme court upheld the
sentencing court's decision not to credit the defendant with tine
served in jail as a condition of a previous probation, upon
revoki ng the defendant's probation and resentencing himto
i nprisonment as a condition of probation. However, the suprene
court made clear, particularly in Mller, that the sentencing
court in this situation also has the discretion to credit a
defendant with tinme served in jail as a condition of a previous
probation. In other words, the sentencing court could exercise
its discretion either way, by crediting or not crediting a
defendant with tine previously served as a condition of
probation. W conclude that under MIller and Martin, the
sent enci ng judge, upon revoking a defendant's probation and
resentencing the defendant to inprisonnent as a condition of
probation, has the discretion to credit the defendant with all,
part, or none of the tinme previously served by the defendant as a
condition of probation.

In State v. Mason, 79 Hawai ‘i 175, 184, 900 P.2d 172,
181 (App. 1995), this court held that "it is the duty of the
sentencing court to determ ne the anount of credit to be awarded
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t he def endant when presented with a claimfor uncredited tine."

We conclude that if the sentencing court enters a judgnment or

order establishing the anount of a defendant's credit for tine

served which the State believes is erroneous, the State cannot

unilaterally recalculate the credit for tinme served but nust

obtain an anmended or corrected order fromthe sentencing court.
I11. D scussion

Appl ying these | egal principles, we conclude that both
Fraser and the State relied upon erroneous |egal assunptions in
presenting their argunments to the Grcuit Court and on appeal .

A

Fraser assuned that the Mttinus Warrant was the sane
as a judgnent issued by the Crcuit Court in arguing that its
terms could not be altered by parol evidence. However, the
Mttinms Warrant was signed by a court clerk, and not by the
sentencing judge. See In re Rhodus, 6 Haw. 343, 344-45 (Haw.

Ki ngdom 1882) (concluding that the court is not bound by
information in the mttinmus but can review the record to
determ ne what the sentence was and the real character of the
of fense); Conm ssioner of Correction v. Gordon, 636 A 2d 799,
802-03 (Conn. 1994) (stating that the mttinus "has cone to be
regarded only as a clerical docunent that is certified by the
clerk of the court,” and that if the judgnent of the court and
the mttinus conflict, the judgnent controls).

Evi dence of what the Crcuit Court had ordered or
intended to order with respect to credit for tinme served and
whet her Fraser was legally entitled to any such credit were
rel evant to Fraser's negligence claimagainst the State. W
therefore reject Fraser's contention that the Grcuit Court erred
in denying his notion in limne to exclude any extrinsic evidence
outside of the Mttinus Warrant itself.*

“Even if a mttinus warrant had the status of a court judgment or order,
evidence of whether it reflected the credit for time served that the
sentencing judge intended to order and whether a defendant was |legally
entitled to the credit shown would appear to be relevant in a negligence
action against the State for overdetention.
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B.

On the other hand, the State erroneously assuned that,
as a matter of law, Fraser was only entitled to credit for the 59
days spent in custody fromhis arrest on the all eged probation
violation to his resentencing on the assault charges.® Based on
t he Hawai ‘i Supreme Court's opinions in Mller and Martin, the
sentencing judge in resentencing Fraser had the discretion to
al so credit Fraser with all, part, or none of the 144 days he
served in prison as a condition of his original probation. The
State al so apparently assunmed that it could unilaterally override
a decision by the sentencing judge regarding credit for tine
served if the State believed the judge's determ nati on was w ong.
However, if the sentencing judge exercised his or her discretion
and granted Fraser credit for tine served, the State coul d not
unilaterally change the sentencing judge's determ nati on based on
the State's own view of the appropriate credit. See Mason, 79
Hawai ‘i at 184, 900 P.2d at 181 (holding that "it is the duty of
the sentencing court to determne the anount of credit to be
awar ded t he def endant when presented with a claimfor uncredited
tinme").

C.

We conclude that the Circuit Court adopted and relied
upon the State's erroneous |egal assunptions in entering its
Amended Judgnent in favor of the State. Accordingly, the CGrcuit
Court's Amended Judgnent cannot st and.

Unfortunately, neither party focused on or presented
direct evidence on the key question in this case -- what the
sentenci ng judge had actually ordered with respect to credit for
time served in resentencing Fraser. Fraser and the State did not
make a transcript of the sentencing judge' s resentencing hearing
part of the record. They also did not nmake any order or judgnent
signed by the sentencing judge that reflected the judge's order

SThe time between Fraser's arrest on the al | eged probation violation
and his resentencing was actually only 57 days, but Mrkovich determ ned that
Fraser was entitled to an additional two days of credit.
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regarding credit for tinme served part of the record. Although
the Mttinus Warrant provided circunstantial evidence of what the
sentenci ng judge may have ordered with respect to credit for tine
served, there were material issues of fact concerning what the
sentenci ng judge had actually ordered or intended to order
regarding credit for tinme served.
I V. Concl usion

We vacate the Crcuit Court's Amended Judgnent to the
extent that it entered judgnent in favor of the State, and we
remand the case for further proceedings consistent with this
Menor andum Opi ni on.

DATED: Honol ul u, Hawai ‘i, January 30, 2015.
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