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NO. CAAP-13-0001153
I N THE | NTERMEDI ATE COURT OF APPEALS
OF THE STATE OF HAWAI ‘|

FEDERAL HOVE LOAN MORTGAGE CORPORATI ON
Plaintiff-Appellee, v.
LI ZA PADRON and LETTY PADROCN,
Def endant s- Appel | ants, and
JOHN DCES 1-10, JANE DCES 1-10, DOE PARTNERSHI PS 1-10,
DOE CORPORATI ONS 1-10, DOE ENTITIES 1-10 AND
DOE GOVERNVENTAL UNI TS 1-10,
Def endant s

APPEAL FROM THE CI RCUI T COURT OF THE FIRST CIRCU T
(CVIL NO. 11-1-1812)

SUMMARY DI SPOSI TI ON. ORDER
(By: Foley, Presiding J., Leonard and G noza, JJ.)

Def endant s- Appel |l ants Liza Padron and Letty Padron
(together, the Padrons) appeal the follow ng orders and judgnents
fromthe Crcuit Court of the First Circuit! (circuit court):

(1) "Order Ganting Plaintiff's Mtion for Summary
Judgnent Filed Novenber 29, 2011," filed Decenber 18, 2012;

(2) "Wit of Possession," filed Decenber 18, 2012;

(3) "Final Judgnent," filed Decenber 18, 2012;

(4) "Order Denying Defendants Liza Padron and Letty
Padron's Non-Hearing Mdtion to Reconsider This Court's Decision
Granting Plaintiff Federal Home Loan Mortgage Corporation's
Motion for Sunmary Judgnent Filed August 8, 2012," filed Novenber
27, 2012; and

(5) "Amended Final Judgnent,” filed May 29, 2013.

! The Honorabl e Rhonda Ni shimura presided.
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On appeal, the Padrons contend the circuit court erred
in granting the Motion for Sunmary Judgnent and Wit of
Possession in favor of Plaintiff-Appellee, Federal Hone Loan
Mort gage Corporation (Federal Hone), because a genuine issue of
material fact remained as to whether the subject nortgage |loan is
void pursuant to Hawaii Revised Statute (HRS) 8§ 454-8 (1993)
(repeal ed effective Jan. 1, 2011).°2

Upon careful review of the record and the briefs
submtted by the parties and having given due consideration to
t he argunents advanced and the issues raised by the parties, as
well as the relevant statutory and case |law, we conclude the
Padrons' appeal is without nerit.

On appeal, the only point of error the Padrons raise is
that the circuit court erred when it granted Federal Hone's
Motion for Sunmary Judgnent because a genuine issue of material
fact remai ned as to whet her the underlying prom ssory note (Note)
and nortgage (Mortgage), securing the Note, are void pursuant to
HRS § 454-8. The Padrons argue that because the Note and
Mortgage are void, the "purported foreclosure of that [ Mrtgage]
and subsequent quitclaimtransfer of title to [Federal Hone] are
simlarly void."

Under HRS § 454-8, "[a]ny contract entered into by any
person with any unlicensed nortgage broker or solicitor shall be
voi d and unenforceable.”™ The Padrons contend that "[l|]icensing
as a nortgage broker was an absolute requirenment for any non-
exenpt entity engaging in the business of nortgage lending in the
State of Hawai ‘i, as [SecurityNational Mrtgage Conpany dba
SecurityNational Mrtgage Conpany, Inc. (SecurityNational)] did
here."® The Padrons appear to suggest that all non-exenpt

2 HRS § 454-8 provides in relevant part:

§ 454-8 Penalty, contracts void. . . . Any
contract entered into by any person with any
unl i censed nortgage broker or solicitor shall be void
and unenforceabl e.

s The Padrons obtained the Note from SecurityNational. As security

for the Note, the Padrons also executed a Mortgage on their Property to

Mort gage El ectronic Registration Systems, Inc. (MERS), as nom nee for

SecurityNational. On May 18, 2010, MERS assigned its interest in the Mortgage
(continued...)
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nortgage | enders are required to hold a nortgage broker |icense,
even if the lenders do not engage in the practice of nortgage
br okeri ng.

The Hawai ‘i Supreme Court, however, has specifically
rejected this argunent in Beneficial Hawaii, Inc. v. Kida, 96
Hawai ‘i 289, 30 P.3d 895 (2001). The court in Kida determ ned
that "a hyperliteral construction of HRS 8§ 454-8 woul d yield an
absurd result, inasnmuch as a contract wholly unrelated to
nort gage brokerage activity, notw thstanding that a party to the
contract is a unlicensed nortgage broker, is obviously beyond the
i ntended scope of the statute.” 1d. at 309, 30 P.3d at 915.
Accordingly, the Kida court held that "HRS § 454-8 nust be
interpreted to invalidate only those contracts into which
unl i censed nortgage brokers enter in their capacity as nortgage
brokers within the nmeaning of HRS § 454-1." |d.

It is undisputed that SecurityNational was not |icensed
as a nortgage broker when the Padrons obtained their nortgage
| oan. Thus, the determning issue on appeal is whether the
Padrons raised a genuine issue of material fact as to whether
SecurityNational brokered the Padrons' 2007 nortgage | oan so as
to require a nortgage broker |icense.

HRS § 454-1 (1993) (repealed effective Jan. 1, 2011)
defines "[njortgage broker" as "a person not exenpt under section
454-2 who for conpensation or gain, or in the expectation of
conpensation or gain, either directly or indirectly makes,
negoti ates, acquires, or offers to nmake, negotiate, or acquire a
nortgage | oan on behalf of a borrower seeking a nortgage |oan."
(Enmphasi s added.)

The Padrons allege that SecurityNational was a nortgage
br oker wi thout producing any evidence in support of such a claim
It is well settled that "[a] party opposing a notion for summary
j udgnment cannot di scharge his or her burden by alleging
"nor is [the party] entitled to a trial on the basis

concl usi ons,

5(...continued)
to BAC Home Loans Serving, LP (BAC). BAC subsequently foreclosed on the
Property and obtained title to the Property in a public auction. BAC t hen
transferred title to the Property to Federal Home, Plaintiff-Appellee in this
current action.
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of a hope that [the party] can produce sone evidence at that
time.'" Henderson v. Prof'l Coatings Corp., 72 Haw. 387, 401,
819 P.2d 84, 92 (1991) (quoting 10A Charles Alan Wight, Arthur
R Mller & Mary Kay Kane, Federal Practice and Procedure: Cvil
2d § 2727 (1983)).

The Padrons' joint declaration does not offer proof
that SecurityNational made, negotiated, or acquired the Padrons
nort gage | oan on behal f of Padron. The joint declaration only
states that "[i]n order to purchase the Property, [the Padrons]
obtained a loan from|[SecurityNational]." The record indicates
that SecurityNational was nerely the naned | ender on the Padrons
Not e and Mortgage, as put forth by Federal Hone. SecurityNational
was acting on its behalf as a | ender, not on behalf of Padron as
a broker. The Padrons have failed to raise a genuine issue of
material fact as to whether SecurityNational acted as a nortgage
br oker .

Ther ef or e,

| T I S HEREBY ORDERED that the Grcuit Court of the
First CGrcuit's (1) "Oder Ganting Plaintiff's Mtion for
Summary Judgnent Fil ed Novenber 29, 2011," filed Decenber 18,
2012; (2) "Wit of Possession,” filed Decenber 18, 2012; (3)
"Final Judgnent," filed Decenber 18, 2012; (4) "Order Denying
Def endants Liza Padron and Letty Padron's Non-Hearing Mdtion to
Reconsider This Court's Decision Ganting Plaintiff Federal Hone
Loan Mortgage Corporation's Mtion for Summary Judgnent Filed
August 8, 2012," filed Novenber 27, 2012; and (5) "Anmended Fi nal
Judgnent," filed May 29, 2013, are affirned.

DATED: Honol ul u, Hawai ‘i, January 29, 2015.

On the briefs:

Gary Victor Dubin
Frederick J. Arensneyer Presi di ng Judge
Zei na Jaf ar
(Dubin Law O fices)
for Def endant s- Appel | ants.
Associ at e Judge
Charles R Prather
Sofia Hirosane McCuire
(RCO Hawai i)
for Plaintiff-Appellee. Associ at e Judge





