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NO. CAAP 13-0002872
I N THE | NTERMEDI ATE COURT OF APPEALS
OF THE STATE OF HAWAI ‘|

LYNETTE L. AGARD,
Plaintiff-Appellant,
%

DEUTSCHE BANK NATI ONAL TRUST COVPANY, AS TRUSTEE OF THE
| NDYMAC | NDX MORTGAGE LCAN TRUST 2006- AR14, MORTGAGE
PASS- THROUGH CERTI FI CATES SERI ES 2006- AR14 UNDER THE

POOLI NG AND SERVI CI NG AGREEMENT DATED OCTOBER 1, 2006;

| NDYMAC MORTGAGE SERVI CES, | NC.; ONEWEST BANK FSB,
Def endant s- Appel | ees,
and
JOHN DCES 1-50, JANE DCES 1-50,
Def endant s

APPEAL FROM THE CIRCUI T COURT OF THE FIRST CIRCU T
(CVIL NO 11-1-0362)

SUMVARY DI SPCSI TI ON ORDER
(By: Foley, Presiding J. and Reifurth, J.,
wi th G noza, J. concurring separately)

Plaintiff-Appellant Lynette L. Agard (Agard) appeal st
fromthe follow ng orders and judgnent all entered in the Crcuit
Court of the First Circuit? (circuit court):

! Agard did not file a timely notice of appeal of the December 26,

2012 "Order Granting in Part and Denying in Part Defendants Deutsche Bank
Nat i onal Trust Company, as Trustee of the IndyMac | NDX Mortgage Loan Trust
2006- AR14, Mortgage Pass-Through Certificates, Series 2006-AR14 Under the
Pool i ng and Servicing Agreement Dated October 1, 2006, and OneWest Bank, FSB's
Motion for Summary Judgment Filed on July 27, 2012." The circuit court
entered a Hawai ‘i Rules of Civil Procedure Rule 54(b) certified judgment on
February 21, 2013. Agard's notice of appeal was filed August 14, 2013.

2 The Honorable Bert |. Ayabe presided.



NOT FOR PUBLICATION IN WEST'SHAWAI‘l REPORTS AND PACIFIC REPORTER

(1) the April 8, 2013 "Order Granting Defendants
Deut sche Bank National Trust Conpany, As Trustee of the |ndyMac
| NDX Mortgage Loan Trust 2006- AR14, Mortgage Pass- Through
Certificates, Series 2006- AR14 Under the Pooling and Servicing
Agreenent Dated Cctober 1, 2006, and OneWest Bank, FSB's Mdtion
for (a) Reconsideration of the Court's Decenber 26, 2012 Order
Regar di ng Def endants' Mdtion for Summary Judgnent Filed on July
27, 2012, (b) darification of Same, And/ O (c) Sumrmary Judgnent
as to Count | of Plaintiff's First Anmended Conplaint, Filed on
August 8, 2011";

(2) the April 8, 2013 Final Judgnent; and

(3) the August 8, 2013 "Order Denying Plaintiff's
Motion for Reconsideration, Filed on April 18, 2013."

Upon careful review of the record and the briefs
submtted by the parties and having given due consideration to
t he argunents advanced and the issues raised by the parties, as
well as the relevant statutory and case |law, we resolve Agard's
appeal as foll ows:

(1) Agard cites no authority to support her
contentions regarding the all eged-contradi ction between
conveyance of the Prom ssory Note (Note) to Deutsche Bank under
the Trust and the Second Assignnent of the nortgage interest from
FDI C to Deutsche Bank on June 10, 2010. "[A]s a matter of comon
| aw, the nortgage was automatically transferred with the
underlying note.” In re Wight, 2012 W. 27500, at *3 (Bankr. D.
Haw. Jan. 5, 2012), reconsideration denied 2012 W. 260744 (Bankr.
D. Haw. Jan. 27, 2012) (citing In re Veal, 450 B.R 897, 916
(B.A.P. 9th Gr. 2011); Carpenter v. Longan, 83 U.S. 271, 274-75
(1872) and Restatenent (Third) of Property (Mdrtgage) 8§ 5.4
(1997)). As soon as Deutsche Bank becane entitled to enforce the
Not e, Deutsche Bank succeeded to the nortgagee's interest. Agard
did not argue to the circuit court that Deutsche Bank was not the
hol der of the Note, nor does she challenge the validity of the
Trust. Agard' s contention that Deutsche Bank obtained the Note
on Cctober 31, 2006 and was | ater assigned the nortgage interest
on June 10, 2010 does not raise a genuine issue of material fact
as to whet her Deutsche Bank was entitled to forecl ose on the
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property. Additionally, there is no genuine issue of materi al
fact to support Agard' s claimthat Deutsche Bank participated in
a "fradulent" transaction in violation of Hawaii Revi sed Statutes
(HRS) 8§ 480-2 (2008 Repl.), unfair and deceptive acts or
practices (UDAP).

Agard fails to support her contention that OneWest's
failure to identify its principal when it "clainmed ownership” in
its proof of claimcase before the bankruptcy court raised a
genui ne issue of material fact. Agard does not indicate whether
and where in the record she raised the issue of OneWest's
authority to file a proof of claimto the circuit court so as to
preserve this argunent for appeal. W therefore decline to
address it on appeal. See Hawai ‘i Rul es of Appellate Procedure
Rul e 28(b) (7).

(2)(a) Agard's renmining contentions concern all eged
irregularities with Defendants' forecl osure process that,
according to Agard, "constitute viable UDAP clainms in Count 1,

[ First Amended Conplaint].” A UDAP committed "in the conduct of
any trade or commerce [is] unlawful.” HRS 8§ 480-2(a). A
contract or agreenent in violation of HRS Chapter 480 is void and
unenforceable. See HRS § 480-12. Agard's nortgage and | oan
transaction fell "within the anbit of HRS [Chapter] 480, inasnuch
as (1) a loan extended by a financial institution is activity

i nvol vi ng conduct of any trade and commerce and (2) | oan
borrowers are consuners within the neaning of HRS § 480-1 [ (2008
Repl.)]." Hawaii COnmy. Fed. Credit Union v. Keka, 94 Hawai ‘i

213, 227, 11 P.3d 1, 15 (2000) (internal quotation marks
omtted); Am Sav. Bank, F.S.B. v. R ddel, No. CAAP-11-0000559
(App. June 27, 2014) (nren)

To support her UDAP cl ai munder HRS § 480-12, Agard was
required to allege: (1) a violation of HRS Chapter 480 or
specific types of violations of HRS Chapter 667; (2) injury to
plaintiff's business or property resulting fromsuch violation;
and (3) proof of the amount of damages. See Hawaii Med. Ass'n v.

Hawaii Med. Serv. Ass'n, Inc., 113 Hawai ‘i 77, 113-14, 148 P.3d
1179, 1215-16 (2006); Lizza, 1 F. Supp. 3d 1106 at *13.
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An injury resulting froma UDAP nmust be "fairly
traceable to the defendant's actions.” Flores v. Rawings Co.,
LLC, 117 Hawai ‘i 153, 167 n.23, 177 P.3d 341, 355 n.23 (2008)
(citation and internal quotation marks omtted). Hawai‘i Rules
of Cvil Procedure Rule 9(b) requires all avernents of fraud or
m stake to set forth circunstances constituting fraud or m st ake
with particularity. "The rule is designed, in part, to insure
the particularized informati on necessary for a defendant to
prepare an effective defense to a clai mwhich enbraces a w de
variety of potential conduct."” Larsen v. Pacesetter Sys., Inc.,
74 Haw. 1, 30, 837 P.2d 1273, 1288 (1992), anended on reh'g in
part, 74 Haw. 650, 843 P.2d 144 (1992) (citation omtted).
Ceneral allegations are insufficient, "[a] plaintiff nust state
the circunstances constituting fraud or m stake with
particularity (e.g., allege who made the fal se representations)
and specify the representations nade." Larsen, 74 Haw. at 30-31,
837 P.2d at 1288 (citing Ellis v. Crockett, 51 Haw. 45, 59, 451
P.2d 814, 823 (1969)).

(2)(b) The circuit court found Agard's assertions
regarding the "robo-sign[ature]"” of Erica Johnson-Seck (Johnson-
Seck), a OneWest enpl oyee, did not overcone Defendants' summary
j udgnment notion because she offered no evidence that the Second
Assi gnnent "was signed by a person without authority to act or
wi t hout knowl edge of the contents of the [a]ssignment . . . ."
Del Piano v. Mirtgage Elec. Registration Sys., Inc., 2012 W
621975, at *10 (D. Haw. 2012). Agard's evidence that Johnson-
Seck testified in an unrelated Florida case that she signed a
significant percentage of docunments w thout reading themdid not
establish that Johnson-Seck, the signatory to the Second
Assi gnnent, had not read the Second Assignnent in the instant
case.

Agard's contention that Johnson-Seck | acked authority
to execute the Second Assignnent dated June 10, 2010 and recorded
June 18, 2010, was based on an earlier Limted Power of Attorney
(PQA), recorded on Septenber 4, 2009 and in effect up to March
19, 2010, thus had no bearing on whether Johnson-Seck was
authorized to do so under a subsequent POA. OneWest's attorney
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decl ared Johnson- Seck had executed the Second Assignnment with
authority to do so pursuant to the POA effective from March 20,
2009 through June 19, 2010. Agard cites no authority for her
contention that the POA was ineffective absent a corporate sea
or a statenent revoking an earlier POA

Agard's belated attenpts to introduce expert testinony
t hat Johnson- Seck's signhature was a forgery were not erroneously
rej ected because Agard did not establish why this "new evi dence
and/or argunents . . . could not have been presented during the
earlier adjudicated notion." Ass'n of Apartnent Omers of Wilea
Elua v. Wiilea Resort Co., Ltd., 100 Hawai i 97, 110, 58 P.3d
608, 621 (2002).

(2)(c) Agard contends OneWest comm tted UDAPs by:
negotiating in bad faith on her |oan nodification; reneging on a
granting of a loan nodification and forcing a forbearance plan on
Agard; msrepresenting that Agard had failed to nake paynents;

m sappl yi ng Agard's paynents and proceeding to publish a Notice
of Mortgagee's Intention to Foreclose Under Power of Sale
(Notice); "wongfully us[ing] its own errors to justify its
excuse to publish [the Notice]"; instructing Agard not to pay her
August 2009 bal | oon paynent, "admtt[ing] that its representative
shoul d never have given [Agard] such an instruction"” and
inform ng Agard that she was no |onger eligible for any paynment
pl an because she had failed to nake required paynments on her | oan
nodi fi cation plan.

Agard's First Anended Conplaint alleged with sufficient
particularity Defendants' acts in 2009 regarding her |oan
nodi fication and forbearance plan constituted a UDAP by reason of
fraud. Agard subm tted noneygramrecei pts and a declaration
attesting to alleged instructions by Indymac to refrain from
payi ng her final August balloon paynment and that OneWest
"admtted" it had m sapplied her February and March 2009
paynments. OneWest's attorney declared that in August 2009, Agard
contacted OneWest and advi sed themthat "she was unable to make
t he bal | oon paynent due under the terns of the [March 12, 2009]
For bearance letter."” OneWest advised her "there was nothing
further OneWest could offer her at that tine." OneWest's
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attorney further declared, based on his review of records,
Agard's paynents had been partly applied to her forbearance plan
and the remai ning anobunt was returned to her because the anount
remtted did not represent the total anount due at that tine.

Seen in a |ight nost favorable to Agard, OneWest
attorney's declaration did not refute Agard's clainms that a
OneWest agent instructed her to not-pay the August 2009 paynent
and to call back at the end of the nonth, and that OneWst had
"adm tted" to having m sapplied her paynents to other accounts.
Querubin v. Thronas, 107 Hawai ‘i 48, 56, 109 P.3d 689, 697
(2005). Viewing the evidence in this favorable light, we
concl ude Defendants did not rebut Agard' s allegation that
Def endants' agent instructed Agard to refrain fromremtting the
August 2009 paynent and call back later, nor that her msreliance
on Defendants' instruction resulted in her loss of interests in
the property. Agard's allegations that Defendants instructed her
to not-pay her August 2009 paynent and then used her non-paynent
as a basis to rescind the March 12, 2009 forbearance plan raised
a genuine issue of material fact that rendered summary judgnment
for Defendants on Agard's UDAP clainms in regard to OneWest's
actions inproper.

Ther ef or e,

| T I S HEREBY ORDERED that the G rcuit Court of the
First Crcuit's :

(1) April 8, 2013 "Order Granting Defendants Deutsche
Bank National Trust Conpany, As Trustee of the | ndyMac | NDX
Mort gage Loan Trust 2006- AR14, Mbortgage Pass- Through
Certificates, Series 2006- AR14 Under the Pooling and Servicing
Agreenent Dated October 1, 2006, and OneWest Bank, FSB's Mdtion
for (a) Reconsideration of the Court's Decenber 26, 2012 Order
Regar di ng Def endants' Mdtion for Summary Judgnent Filed on July
27, 2012, (b) darification of Same, And/ O (c) Summary Judgnent
as to Count | of Plaintiff's First Anended Conplaint, Filed on
August 8, 2011" is vacated as to its grant of sunmmary judgnent on
Count | of the Anended Conplaint in favor of OneWest and affirned
in all other respects;
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(2) April 8, 2013 Final Judgnent is vacated as to its
grant of summary judgnent on Count | of the Anmended Conplaint in
favor of OneWest and affirned in all other respects; and

(3) August 8, 2013 "Order Denying Plaintiff's Mtion
for Reconsideration, Filed on April 18, 2013" is vacated as to
its grant of summary judgnent on Count | of the Anmended Conpl ai nt
in favor of OneWest and affirnmed in all other respects.

DATED: Honol ul u, Hawai ‘i, January 26, 2015.

On the briefs:

Ni col e Lehuanani Kinil au
for Plaintiff-Appellant.
Presi di ng Judge
David B. Rosen
for Defendant s- Appel | ees.

Associ at e Judge





