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NO. CAAP-13-0000888

I N THE | NTERMEDI ATE COURT OF APPEALS
OF THE STATE OF HAWAI ‘|

PAUL KAUKA CULLEN, also known as PAUL KAUKA NAKI, et al.
Plaintiffs-Appellants, v. MR and MRS. RICHARD P. and
GAENDOLYN H. PERREI RA, et al., Defendants-Appell ees

APPEAL FROM THE DI STRI CT COURT OF THE SECOND CI RCUI T
MOLOKA'l DI VI SI ON
(DC A VIL NO 13-1-0122)

SUVMARY DI SPOSI TI ON ORDER
(By: Nakarmura, C J., Fujise and Leonard, JJ.)

Plaintiff-Appellant Paul Kauka Cullen, also known as
Paul Kauka Naki (Cullen), pro se, appeals fromthe "Decisions and
Orders: 1) Granting Defendants' Motion to Set Aside Judgnent
Filed March 15, 2013; 2) Setting Aside the Wit of Possession
Fil ed February 20, 2013; 3) Dismssing with Prejudice [Cullen's]
Clainms Filed January 14, 2013," issued on April 24, 2013, in the
District Court of the Second GCircuit, Mlokai D vision (D strict
Court).?

On appeal, Cullen appears to argue that the District
Court erred, violated his right to due process, and exhibited
bi as against himby granting a "Mdition to Set Aside Default
Entered February 8, 2013" (Mdtion to Set Aside Default), filed by
Def endant s- Appel | ees Richard P. and Gaendolyn H Perreira
(Appel I ees), and dism ssing Cullen's January 14, 2013 "Conpl ai nt
(Assunpsit-Summary Possessi on/ Landl ord- Tenant, Danages)"
(Conpl ai nt) .

! The Honorabl e Adrianne N. Heely presided.
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Upon careful review of the record and the briefs
submtted by the parties and having given due consideration to
t he argunents advanced and the issues raised by the parties, we
resolve Cullen's points of error as follows.

(1) The District Court erred in granting the Mdtion to
Set Aside Default, which was inproperly filed on behalf of
Appel | ees by Victoria Noheal ani Kal una- Pal af ox (Kal una- Pal af ox), ?
who is unauthorized to practice law. See Hawaii Revised Statutes
88 605-2 (1993) and -14 (Supp. 2014); OCahu Pl unbing & Sheet
Metal, Ltd. v. Kona Constr., Inc., 60 Haw. 372, 377, 590 P.2d
570, 573 (1979).°3

(2) The District Court erred by dismssing the
Conpl ai nt, where it appears that no notion to dism ss was pendi ng
and Cullen was given no notice that the court was contenplating
dism ssal. See Hawai ‘i Rules of G vil Procedure (HRCP) Rule
41(b). See, e.qg., Conpass Dev., Inc. v. Blevins, 10 Haw. App.
388, 395-96, 876 P.2d 1335, 1339 (1994); KNG Corp. v. Kim 107
Hawai ‘i 73, 80, 110 P.3d 397, 404 (2005); Lucas v. Dep't of
Corr., 66 F.3d 245, 248 (9th GCr. 1995).4

2 Kal una- Pal af ox is designated as "Victoria N. Kaluna-Pal af ox, Heir
of Lydia Pua Kanmoku, with written Perm ssion by Dougl as K. Kanoku-Persona
Representative of the Estate of Lydia Pua Kanoku," in the Motion to Set Aside
Def aul t; and as "Konohi ki Victoria Noheal ani Kal una- Pal af ox, a Hawaii an
Nati onal and Private Citizen, Agent representing her kin and 'Native Tenants
dom cil ed on said Hawaiian owned trust l|land," in another pleading filed in the
district court.

s We note that Appellees' mption to set aside did not include a
affidavit by Appellees. District Court Rules of Civil Procedure Rule 12.1
provi des,

Pl eadi ngs. Whenever, in the district court, in
defense of an action in the nature of an action of trespass
or for the sunmary possession of |and, or any other action
the defendant shall seek to interpose a defense to the
jurisdiction to the effect that the action is area action
or one in which the title to real estate is involved, such
def ense shall be asserted by a written answer or written
notion, which shall not be received by the court unless
accompani ed by an affidavit of the defendant, setting forth
the source, nature and extent of the title claimed by
def endant to the land in question, and such further
particulars as shall fully apprise the court of the nature
of the defendant's claim

4 The applicable rule, HRCP Rule 12(b)(6), is essentially identica
to its federal counterpart. "In construing Hawai ‘i rules of procedure
patterned after federal rules, interpretations of the cognate federal rules by

(continued...)
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Therefore, I T | S HEREBY ORDERED t hat the "Decisions and
Orders: 1) Granting Defendants' Motion to Set Aside Judgnent
Filed March 15, 2013; 2) Setting Aside the Wit of Possession
Filed February 20, 2013; 3) Dismssing with Prejudice C ains
Filed January 14, 2013," entered on April 24, 2013, in the
District Court of the Second Circuit, Ml okai Division, is
vacated, and the case is remanded for further proceedi ngs
consistent with this summary di sposition order and w thout
prejudice to Appellees' right to seek further relief.

DATED: Honol ul u, Hawai ‘i, June 19, 2015.

On the briefs:

PAUL KAUKA CULLEN

al so known as

PAUL KAUKA NAKI , Chi ef Judge
Plaintiff-Appellant, pro se.

Associ ate Judge

Associ ate Judge

4...continued)
the federal courts are deemed 'highly persuasive' by our appellate courts."
Citicorp Mortg., Inc. v. Bartolone, 94 Hawai ‘i 422, 431, 16 P.3d 827, 836
(App. 2000).





