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NO. CAAP-13- 0001015
I N THE | NTERMEDI ATE COURT OF APPEALS
OF THE STATE OF HAWAI ‘|

STATE OF HAVWAI ‘I, Pl aintiff-Appellee,
V.

BRI AN JOSEPH DEVI NE, Def endant - Appel | ant
APPEAL FROM THE DI STRI CT COURT OF THE THHRD CIRCU T
(Kona Di vi si on)

(CASE NO. 3DTA- 13- 00375)

SUMMARY DI SPOSI TI ON ORDER
(By: Nakamura, Chief Judge, and Fol ey and G noza, JJ.)

Plaintiff-Appellee State of Hawai ‘i (State) charged
Def endant - Appel | ant Bri an Joseph Devi ne (Devine) by conpl aint
with failing to appear in answer to a citation, in violation of
Hawai i Revi sed Statutes (HRS) § 803-6(e) (2014).' The State's
conplaint alleged as foll ows:

On or about the 23rd day of January, 2013, in North
Kohal a, County and State of Hawai ‘i, BRI AN JOSEPH DEVI NE di d
willfully fail to appear in answer to a citation before the
District Court of the Third Circuit, State of Hawaii,

'HRS § 803-6(e) provides:

(e) If a person fails to appear in answer to the
citation; or if there is reasonable cause to believe
that the person will not appear, a warrant for the
person's arrest may be issued. A knowing failure to
appear in answer to the citation may be puni shed by a
fine of not nmore than $1,000 or inprisonnent of not
nore than thirty days or both.
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thereby committing the offense of WIlIlful Failure to Appear
in Answer to Citation, in violation of Section 803-6(e),
Hawai ‘i Revi sed Statutes, as amended.

After a bench trial, the District Court of the Third
Circuit (District Court)? found Devine guilty of the charged
of fense. The District Court sentenced Devine to a fine of $70
and certain fees, and it entered its Judgnent on April 25, 2013.

On appeal, Devine contends that: (1) the charge was
"fatally deficient" because it alleged that he conmtted the
offense "willfully" instead of "know ngly"; and (2) there was
insufficient evidence to support the District Court's guilty
verdict. W affirm

l.
We resol ve Devine's argunents on appeal as foll ows:
A

Devine did not object to the charge in the District
Court and chall enges the sufficiency of the charge for the first
time on appeal. W therefore apply the liberal construction
standard. See State v. Tom ni ko, 126 Hawai ‘i 68, 76, 266 P.3d
1122, 1130 (2011). Under this standard, "'we will not [vacate] a
convi ction based on a defective [charge] unless the defendant can
show prejudice or that the [charge] cannot w thin reason be
construed to charge a crine.'" 1d. (quoting State v. Mitta, 66
Haw. 89, 91, 657 P.2d 1019, 1020 (1983)).

We concl ude that Devine's charge was sufficient under
the liberal construction standard. The common neani ng of
"Willfully" is broad enough to include a "know ng" nental state,?
and the word "willfully" can be used as a synonymfor the word

°The Honorable Melvin H. Fujino presided.

3See Dictionary.com
http://dictionary.reference.com browse/w || ful (defining
"W llful" as "deliberate, voluntary, or intentional") (Iast
visited Mar. 9, 2015); Moore v. State, 676 So.2d 244, 246 (M ss.
1996) (stating that "it is inconceivable that an act willfully
done is not also know ngly done"” (internal quotation marks,
citation, and brackets omtted)).
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http://dictionary.reference.com/browse/willful
http:Dictionary.com
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"knowi ngly."* Indeed, HRS § 702-210 (2014) specifically

provides: "A requirenment that an offense be commtted wilfully is
satisfied if a person acts knowingly with respect to the el enents
of the offense, unless a purpose to inpose further requirenents
appears. "

The | egislative history of HRS § 803-6(e) confirns the
Legislature's intent that the terns "wilfully" and "know ngly,"
as applied to the HRS § 803-6(e) offense, would basically be
construed as functional equivalents. The statute was anended in
2002 to substitute the words "a know ng" for "wilful." 2002 Haw.
Sess. Laws Act 71, 8 1 at 213. In explaining the anendnent,
whi ch was intended to "clarify the offense of wilful failure to
appear in answer to a citation,"” the House Commttee on
Judiciary and Hawaiian Affairs stated: "Your Commttee finds that
pursuant to section 702-210, Hawaii Revised Statutes, where an
offense is required to be commtted wilfully, the requirenent is
satisfied if the person acted knowngly with respect to the
el enents of the offense.” H Stand. Comm Rep. No. 1396, in
House Journal at 1752.

Accordi ngly, we conclude that the State's use of the
term"willfully" instead of "know ngly" did not render the charge
insufficient as it clearly can, within reason, be construed to
charge the HRS 8§ 803-6(e) crine. See Tom ni ko, 126 Hawai ‘i at
76, 266 P.3d at 1130. Although Devine contends that the use of
"W llfully" instead of "know ngly"” in the charge prejudiced him
he fails to show or explain why this is so. W conclude that the
charge gave Devine fair notice of the nature and cause of the
accusation against him and that Devine's claimthat the charge
was insufficient under the liberal construction standard is
W t hout nerit.

‘See Merriam Webster.com
http://ww. merri am webster. confthesaurus/ willfully (identifying
"knowi ngly" as a synonymfor "willfully.” (last visited Mar. 9,
2015).
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B

When viewed in the light nost favorable to the State,
there was sufficient evidence to support the District Court's
verdict. The evidence showed that Devine was cited by a police
officer for driving without insurance; that the citation inforned
Devine that he was required to appear in South Kohala District
Court on January 23, 2013 at 8:30 a.m; that Devine signed the
citation, agreeing to appear before the District Court on the
date, tinme, and location noted on the citation; that the citing
of ficer also verbally advised Devine of the date and tinme he was
required to appear in court; that Devine was physically capable
of appearing in court; and that Devine failed to appear as
required by the citation. "Gven the difficulty of proving the
requisite state of mnd by direct evidence in crimnal cases,
proof by circunstantial evidence and reasonabl e i nferences
arising fromcircunstances surroundi ng the defendant's conduct is
sufficient." State v. Eastman, 81 Hawai ‘i 131, 141, 913 P.2d 57,
67 (1996). Moreover, Devine's credibility was in issue at trial,
and the credibility of witnesses is the province of the trier of
fact. State v. Jenkins, 93 Hawai ‘i 87, 101, 997 P.2d 13, 27
(2000). W conclude that there was substantial evidence to
support the District Court's guilty verdict.

.
W affirmthe District Court's Judgnent.
DATED: Honol ul u, Hawai ‘i, March 11, 2015.
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