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NO. CAAP-14-0001029

I N THE | NTERMEDI ATE COURT OF APPEALS
OF THE STATE OF HAWAI ‘|

ONE VEST BANK, FSB, Pl aintiff-Appellee,
V.
WARREN ROBERT WECGESEND, SR. and THELLDI NE LI NMOE WEGESEND,
Def endant s- Appel | ant s,
and
FEDERAL DEPOSI T | NSURANCE CORPORATI ON, as Recei ver
for Washi ngton MUTUAL BANK and M LI LANI TOAN ASSOCI ATI ON
Def endant s- Appel | ees,
and
JOHN DOES 1-50, JANE DCES 1-50,
DOE PARTNERSHI PS 1-50, DOE CORPORATI ONS 1-50,
DOE ENTI TI ES 1-50, and DOE GOVERNMENTAL UNI TS 1-50, Defendants

APPEAL FROM THE CI RCUI T COURT OF THE FIRST CIRCU T
(CVIL NO. 13- 1- 0909- 03)

ORDER
(1) GRANTING | N PART AND DENYI NG | N PART
THE FEBRUARY 16, 2015 MOTI ON FOR RECONSI| DERATI ON
AND
(2) ADDI TI ONAL SANCTI ON | SSUED TO ROBERT STONE
(By: Fol ey, Presiding Judge, Leonard and G noza, JJ.)

Upon review of (1) the February 16, 2015 notion for
reconsi deration pursuant to Rule 40 of the Hawai i Rul es of
Appel | ate Procedure (HRAP) of this court's February 4, 2015 order
di sm ssing the appeal and sanctioning Robert Stone (Mtion)
by Def endant s- Appel | ants Warren Robert Wgesend, Sr., and
Thel | di ne Li nnoe Wegesend (Appel |l ants), by and through and in
conjunction with their attorney Robert Stone (Stone), and the




NOT FOR PUBLICATION IN WEST'SHAWAI‘l REPORTS AND PACIFIC REPORTER

February 16, 2015 Decl aration in support of notion filed by
Stone, as anmended by the February 25, 2015 Declaration in support
of notion filed by Stone; (2) the nenorandum in opposition
(Opposition) filed by Plaintiff-Appell ee OneWest Bank, N A
(Appel I ee), through counsel Jesse W Schiel on February 18, 2015;
(3) Appellants' reply, filed February 25, 2015; and (4) the
record, it appears that:

(1) Stone asserts that he failed to receive notice of
the January 16, 2015 order to show cause but the Judiciary
| nf or mati on Managenent System (JIMS) confirnms the docunment was
el ectronically served on Stone at both the primary and secondary
e-mai | addresses he provided as a Judiciary Electronic Filing
System (JEFS) User;

(2) Stone is responsible for nonitoring the docket for
this appeal and he does not assert that he was unable to view the
JEFS docket, or that he failed to receive notification of any
ot her docunents filed in this case;

(3) JIMs confirnms that each docunment filed in this
appeal was electronically served on Stone at both his primry and
secondary e-nmail addresses;

(4) Stone asserts that his failure to nonitor the
docket for this case was attributable to his illness from
Decenber 29, 2014, and including January 16, 2015, to February 4,
2015;

(5) But Stone does not refute the facts presented in
the Opposition that he appeared at oral argunent in a bankruptcy
proceedi ng on January 22, 2015, and al so worked on January 28,
2015, where he e-muil ed Appellee's counsel that his "cal endar™
was a "mess";

(6) The record is still insufficient and contrary to
this court's January 16, 2015 order, because attaching to the
Motion a copy of the judgnent and order on appeal does not
properly supplement the record consistent with HRAP Rul e
10(e)(2)(B), and where it was Stone's responsibility to ensure,
consistent wth HRAP Rule 11(a), that the appeal ed order was part
of the record such that the record was sufficient to reviewthe
points of error;
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(7) Although the Cvil Appeals Docketing Statenent
(CADS) was filed on February 9, 2015, five days after the appeal
had al ready been dism ssed, the CADS was due, pursuant to HRAP
Rule 3.1, on July 31, 2014, at the sanme tine the notice of appeal
was filed, and irrespective of Stone's asserted "del egati on" of
that responsibility, it was Stone's responsibility to nonitor and
ensure that the CADS was tinely filed w thout any rem nder by the
court;

(8) Although Stone asserts in the February 25, 2015
anmended decl aration that he paid, on February 14, 2015, the
sanction ordered in the February 4, 2015 order, Stone failed to
submt the sanction paynent nade out to the Director of Finance,
along with a copy of the sanction order, to the appellate clerk
as instructed in the February 4, 2015 order; and

(99 We will reconsider dismssal of the appeal
resulting from Stone's errors.

Therefore, IT IS HEREBY ORDERED that the Mdtion is
granted in part and denied in part as foll ows:

1. Reconsi deration of the dism ssal of the appeal is
granted and the appeal is reinstated.
2. Wthin fourteen days fromthe date of this order,

Appel lants shall file a reply brief, or notice that no reply
brief will be filed, consistent with HRAP Rule 28(d), unless the
time i s otherw se extended pursuant to HRAP Rule 29(Db).

3. Stone shall, wthin ten days after the entry of
this order, nove the circuit court in CGvil No. 13-1-0909-03,
pursuant to HRAP Rule 10(e)(2)(B), to supplenent the record on
appeal with the circuit court's Septenber 11, 2014 judgnent and
Septenber 11, 2014 order;

4. Reconsi derati on of the sanction order is denied;
and

5. Failure to conply with this order may result in an
addi tional $100.00 sanction and di sm ssal of the appeal.

| T I' S FURTHER HEREBY ORDERED t hat Stone is sanctioned
an additional $50.00 for failure to conply with the February 4,
2015 sanction order. The instant sanction shall be paid by the

-3-
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attorney personally, w thout reinbursenent. A check in the
anmount of said sum payable to the State Director of Finance,
shal |l be deposited with the appellate clerk's office within ten
days fromthe date of this order, with a copy of this order
attached to said check. An affidavit of counsel attesting to
said paynent shall be filed with this court within ten days after
entry of this order. Failure to conply with this order may
result in additional sanctions.

| T 1S FURTHER HEREBY ORDERED t hat the appellate clerk
shal|l electronically serve and additionally shall mail a copy of
this order to Stone.

| T 1S FURTHER HEREBY ORDERED t hat the appellate clerk
shall imediately mail a copy of this order to the Ofice of
Di sciplinary Counsel (ODC) for investigation. |In referring this
matter to ODC, the court does not express an opinion as to
whet her viol ations of the Hawai ‘i Rul es of Professional Conduct
or the Rules of the Suprene Court of the State of Hawai ‘i have
occurr ed.

DATED: Honol ul u, Hawai ‘i, March 10, 2015.

Presi di ng Judge

Associ at e Judge

Associ at e Judge





